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(Testimony of Jeff Kibre.) 

The Court: Yes, I sustained the objection to these 
on the ground that they were remote. ‘‘I’’ on the 
ground they were remote and immaterial. And K, 
M and P—— 

(Some documents were handed to the court 
by the clerk.) 


The Court: This was the witness Waissbord. Ex- 
hibit K, Mr. Rubin, Minutes of Barracuda Meeting 
May 6, 1943; is that in evidence otherwise? I remem- 
ber P and M and N. 

X, Mr. Clerk, and X-1. 

% * * 

The Court: You lodged your objection yester- 
day ? 

Mr. Rubin: Yes, the objection formally was made. 
Each and every part of the offer of proof is objected 
to on the.ground of immateriality and remoteness, 
and the fact that it is self-serving, doesn’t tend to 
prove or disprove any of the [2799] issues in the ease. 

The Court: The objection is sustained, except as 
to Exhibit K. I will reserve ruling on that. There 
has been some testimony on it, and I don’t reeall 
what the foundation was, or whether there was some 
testimony or not. I will rule on K later. [2800] 

The Court: I am going to overrule the objection 
and let it in. [2810] 

* * ae 
(The motion picture referred to was marked 
Defendants’ Exhibit BB and received in evi- 
dence. ) 
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The Court: We will now proceed. The defend- 
ants are offering a motion picture which will take 
about 20 minutes. The jury is instructed that it is to 
be received for the limited purpose of showing the 
general nature of the operation of a fresh fisherman 
in catching fish, and for no other purpose. 

Proceed. 

Mr. Kenny: It takes the number BB? 

The Court: Yes. It will be Exhibit BB in evi- 
dence. 

(The motion picture referred to was received 
in evidence and marked Defendants’ Exhibit 
BB.) [2811] 


The Court: Proceed. 


JEFF KIBRE 


called as a witness by and on behalf of the defend- 
ants, having been previously sworn, resumed the 
stand and testified further as follows: 


Mr. Margolis: If I recall correctly, your Honor, 
there was a question which had been put but not 
answered when we recessed last night. I would like 
to have that read. 


(The portion of the record referred to was 
read by the reporter as follows: 


“Q. (By Mr. Margolis): The question re- 
fers to an agreement to maintain minimum 
price. Was that an agreement in writing or 
was that an agreement which was just an ex- 
change of statements, oral statements? 


Allied Workers, et al. vs.U. 8S. A. 1425 
(Testimony of Jeff Kibre.) 


“A. The latter. That is, it was simply an 
agreement on the part—a meeting of minds was 
reached on the part of those present. 


‘*Q. Will you tell us what was said on that 
subject ? 


‘‘A. Yes. I pointed out to the fishermen 
that—— 


“Mr. Dixon: If the court please, I object. 


I don’t think that is at all responsive. Here, 
again, this witness is starting out, ‘I pointed 
out.’ He has been asked a question .of what 
was said, which we don’t think is material, but 
we are not objecting to it at this time until we 
find out what the course of the examination is. 


“The Court: The question is what was said, 
and when you said, ‘It was pointed out,’ that is 
a conclusion of the witness. 


“*Q. (By My. Margolis): Say what you 
said. Say, ‘I said,’ ‘He said,’ and so forth.’’) 


Redirect Examination 
(Resumed) 
By Mr. Margolis: 
@. You recall we were talking about the 1946 
Barracuda Conference. 
A. Yes, that is what I recall now. 
Q. Now, will you answer that question? 
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(Testimony of Jeff Kibre.) 

A. To the best of my recollection I recall that 
this is what transpired so far as statements: Bruce 
Martin made a statement and said something to this 
effect, that the fishermen couldn’t possibly sign an 
agreement because they were dealing with something 
they didn’t have, namely, fish in the ocean; and it 
was in answer to that that I got up and spoke and 
I said what the fishermen were seeking to do was 


to bargain for an agreement [2813] 


Be ay %* 

The Court: All right. Proceed. 

The Witness: So I told the fishermen—I mean 
those present that what the fishermen were en- 
deavoring to do was to obtain an agreement from 
the fish dealers for the fish which they would deliver 
when they harvested that catch, an agreement sim- 
ilar to those which had been well established in 
agriculture for future deliveries, and then I went 
on to explain that 


Mr. Dixon: Now, if the court please, I rise again 
to object, because this is precisely what we feel is 
immaterial and self-serving. We are now appar- 
ently to hear another [2814] speech. 

Mr. Kenny: I don’t think this is fair referring 
to the testimony as a speech. He is relating what 
happened at a meeting and of course specches take 
place, and I think counsel should be admonished not 
to belittle this witness’ testimony by saying he is 
orating. He is making an honest effort to relate 
what took place at the meeting. I think we are 
entitled to have the jury admonished not to have 
the witness constantly belittled in this way. 
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(Testimony of Jeff Kibre.) 

Mr. Dixon: If the court please, I believe this is 
redirect, and as I understand it redirect is confined 
to the extent of the cross-examination, and anything 
that is necessary to be explained in that cross-ex- 
amination. I certainly submit that this is not an 
explanation in any sense of the term of anything 
that was gone into on cross-examination. 

The Court: Well, I think the witness is getting 
a little more on the exposition side than the factual 
side. He is to state what the agreement was, in 
other words, what was said as to what the agreement 
was, and not what the argument was leading up to 
it, nor what his reasons were, but what -was the 
agreement, if there was any made. I understand 
he said there was an agreement made at this 
meeting. 

You recall you testified there was an agreement 
that the O.P.A. ceiling price would be the price at 
this meeting? [2815] 

The Witness: It was just simply a meeting of 
the minds, that is, an agreement on the part of 
those present, that they should seek to have the 
OPA price remain. 

The Court: You wanted to explain something 
about that and I have permitted counsel to ask you 
what was said with relation to the agreement. 

Mr. Margolis: That was all said with relation to 
the agreement. That is part of the discussion. 

Mr. Dixon: We submit it doesn’t have any ref- 
erence to the agreement, your Honor. 
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(Testimony of Jeff Kibre.} 

The Court: I do not think so. Mavbe the wit- 
ness doesn’t have anything else to say, I don’t 
know. 

Mr. Margolis: It is very hard to know. If I 
were a witness, it would be hard for me to know 
where to draw a line. 

The Court: It is always very difficult to know 
where to draw the line. 

Mr. Margolis: I would like the witness to go on 
with the answer, but I am not in a position to advise 
him. The only way I know, what we have offered 
at least is everything that was said with relation 
to the agreement. Now where the line is to be 
drawn, your Honor, I don’t know. 

Mr. Dixon: If the Court please, I believe this 
witness has already testified that there was an oral 
agreement, and I think that was the extent of my 
cross-examination. 

The Court: Yes, that is right. [2816] 

Mr. Dixon: I don’t know what further need be 
said about it. 

Mr. Margolis: If your Honor please, if there 
was an oral agreement, what was called for on 
cross-examination was a conclusion, was there an 
oral agreement. 

The Court: Now you are asking him what was 
said to constitute the oral agreement. That isn’t 
argument as to why they did this or why they did 
that or why something else. 

Mr. Margolis: It is the sum total of the conver- 
sation that determines whether there was an agree- 
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(Testimony of Jeff Kibre.) 
ment or what the nature of the agreement was. We 
are not in the position to separate it, your Honor. 

The Court: I think the witness understands what 
we are driving at. 

Mr. Margolis: I frankly do not. 

The Court: Do you understand ? 

The Witness: Well, to tell you the truth, I am 
getting a little confused. I think maybe I ean try. 

Q. (By Mr. Margolis): Do you have anything 
to add to your answer, trying to confine yourself 
within the ruling as you understand it? 

A. I am afraid I can’t quite apply that. 

The Court: Very well. Proceed, counsel. 

Q. (By Mr. Margolis): I would like to put this 
question, your Honor: [2817] Will you tell us the 
rest of the conversation ? 

Mr. Rubin: Objected to on the same grounds. 

The Court: Objection sustained. 

Q. (By Mr. Margolis): Now on cross-examina- 
tion you were asked by Mr. Dixon whether the deal- 
ers told you that they would not go along with the 
union’s proposals. I want to ask you in connection 
with Exhibits A and B, which are, you will recall, 
the letters dated June 11, 1946, one addressed to 
the fresh fish dealers of the port of San Pedro and 
the other the reply, whether those were submitted 
at any time simply as proposals drafted by the 
union alone. 

A. No. These were proposals that were drafted 
jointly by the dealers and the union representatives. 

Mr. Dixon: If the Court please, I object to that. 
It has already been gone into on direct examination. 
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(Testimony of Jeff Kibre.) 

The Court: Yes. It was gone into on redirect. 
It is not a new matter opened on cross-examination. 

Mr. Margolis: The reason, your Honor, that I 
wanted to clarify this is that I objected to a ques- 
tion as assuming facts not in evidence. 

The Court: It was gone into on direct examina- 
tion, how those happened to be drafted, and so forth, 
at the mectings that were held. 

For the benefit of the jury, the rule is that there 
is [28187 direct examination and there is cross- 
examination which permits touching upon the sub- 
ject matters touched in the direct but if on 
cross-examination some new matter is brought up 
then the party who produced the witness may re- 
examine him concerning the new matter only. 

Q. (By Mr. Margolis): At the meeting of June 
15, the minutes of which are in evidence as Gov- 
ernment’s Exhibit 228, and the part as Defendants’ 
Exhibit V, do you recall what you said and what 
was said at that meeting with respect to the dealers’ 
reply of June 14 in which the proposals of June 11 
were rejected ? 

Mr. Dixon: If the Court please, I object to that 
as having been already gone into on direct examina- 
tion. 

The Court: I think it was gone into on redirect 
too. [ remember this witness testifying to it. 

Mr. Margolis: Not with regard to this meeting. 

The Cowt: On the mecting where the dealers’ 
letter was considered? I think that was one of 
the things he testified to, that the dealers’ letter was 
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(Pestimony of Jeff Kibre.) 
received and it was received while the meeting was 
in progress, or just before it, and he talked about 
it and read the whole letter. 

Mr. Margolis: Your Honor please, here is my 
recollection of what the record shows: On direct 
examination I inquired about what was said and 
an objection was sustained on the ground that the 
minutes were sufficient to indicate what [2819] was 
said. On cross-examination Mr. Dixon opened the 
subject up but went into only part of what was said 
—I have not had the transcript for yesterday; it 
was just handed to me this morning so I don’t have 
the page reference—but my notes show that he went 
partially into that discussion. I want to get the 
entire discussion 1n. 

Mr. Dixon: If the Court please, I merely asked 
this witness on cross-examination whether the sug- 
gestions contained m one of the exhibits, the so- 
ealled reply of the dealers, was presented to the 
meeting. Your Honor will recall that. 

The Court: That is right. Then when you had 
this witness on the stand the other day, over the 
objection of the Government I permitted him to 
testify in response to your questions that the whole 
letter was read to the dealers at that meeting. So 
the objection is sustained. Let us move on. 

Q. (By Mr. Margolis): Now in the minutes of 
June 15, reference is made to statements of a com- 
plimentary nature made by you to the union. Will 
you state what you said im that regard? [2820] 


* * a 
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(Testimony of Jeff Kibre.) 

The Court: What compliments did you pay the 
union on the meeting of June 15, was the question. 

The Witness: The main compliment that I paid 
them was with reference to certain proposals that 
were adopted at that particular meeting to 
strengthen, as they put it, the setup of the local 
union, particularly their financial condition, which 
had always been bad, and I complimented the mem- 
bership there on the actions which they had taken. 
I thought that they had taken constructive action 
to improve the functioning of their union, to such 
an extent that the service to the members would 
be materially better. 

I further complimented them on the conduct of 
the strike. I felt that they had conducted it in 
a manner very worthy of the best traditions of our 
organization. It has been conducted without any 
serious difficulties. It had been completely peace- 
ful. And that all in all they had conducted them- 
selves in a very responsible manner. 

Mr. Margolis: We have no further questions. 


*% * *% 


Recross-Examination 
By Mr. Dixon: 
*% % * 

Q. (By Mr. Dixon): Is it a fact that Exhibit 
AA was the only contract that was submitted by 
Loeal 36 to the dealers in Santa Monica ? 

The Court: When? 
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(Testimony of Jeff Kibre.) 

Q. (By Mr. Dixon): In 1944 during these dis- 
cussions and negotiations you talked about that were 
had during that period. 

A. This is the contract that we submitted at the 
meetings in the Western Seafood Institute when 
the conciliator was present to all the dealers in 
California. This was not submitted to the Santa 
Monica dealers, as I recall. 

Q. What is the fact as to whether this is the 
contract or proposed form of contract that was 
submitted to the Santa Monica dealers in 1944— 
the San Pedro? | 

The Court: Submitted to the San Pedro dealers 
or Santa Monica? What is your question now? 

Mr. Andersen: He changed in the middle, I 
believe. | 

The Court: You went from Santa Monica to 
San Pedro very quickly. jing 

Q. (By Mr. Dixon): As I understood it from 
your examination yesterday, Exhibit AA was the 
contract or form of contract [2823] submitted to 
the Santa Monica dealers in 1944, is that correct ? 

A. No, no. 

Q. Was that the type that was submitted to all 
the dealers in the southern part of California, in 
1944 by Local 36? 

* * ae 

The Witness: We may have submitted other 
contracts, but this contract was submitted to the 
dealers in connection with the meetings held in the 
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fVestimony of Jeff Kibre.) 

Westein Seafood office in the spring of 1944, at 
which time the conciliator was present. This is the 
contract. 

Q. (By Mr. Dixon): I had previously asked 
you, Mr. Kibre, on cross-examination as to what 
other agreements, if any, were submitted to the 
Santa Monica dealers other than the two contracts 
that were signed by the Bay Fish Company and the 
other company in Santa Monica, do you recall that? 

A. If don’t reeall that, no. 


Q. Well, this is a question asked you by Myr. 
Margolis [2824] yesterday referring to Exhibit AA: 


‘And this is the agreement which you had 
reference to in answering Mr. Dixon when you 
said a different agreement, not a similar agree- 
ment, to the one submitted to the Santa Monica 
dealers was submitted to the other dealers, is 
that right ?”’ 


And you answered: ‘That is right.’? Did you mean 
in your answer that Exhibit AA was the contract 
or form of contract that was submitted to the other 
Santa Monica dealers, as well as to all other dealers 
in the southern part of California? 

Mr. Margolis: I object to that as assuming facts 
not in evidence, that there are any other Santa 
Monica dealers. 

Q. (By Mr. Dixon): Are there just the two 
dealers in Santa Monica? 

A. Ag far as I know, there are only the two 
dealers. 
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Q@. All right. That elears up that point. Then 
this was the exhibit or form of contracts, Exhibit 
AA, that was submitted to all the dealers in South- 
ern California in 1944, including the Santa Monica 
dealers, is that correct? 

A. I don’t know whether the Santa Monica— 
you see, this agreement was submitted at the time 
that we had the meetings in the Western Seafood— 

The Court: He wants to know whether the Santa 
Monica dealers were included or not. 

The Witness: That is right. [2825] 

Q. (By Mr. Dixon): Was that the only form 
of agreement that was submitted to the dealers in 
the Southern California area in 1944? 

A. This is the only contract that I had any con- 
nection with in the spring of 1944 that was sub- 
mitted. I wouldn’t know. Maybe there were others. 

@. If there were any other forms of contract 
submitted, would you know about it? 

A. Not necessarily. 

@. You were the International representative at 
that time, were you not, charged with the responsi- 
bility of helping the locals in their negotiations ? 

* ¥ * 

Q. (By Mr. Dixon): I hand you what is 
marked for identification as next in order, Govern- 
ment’s Exhibit 957. 

The Court: Government’s 57 for identifeation. 


(The document was marked Government’s 
Exhibit No. 57, for identification.) 


w 
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Q. (By Mr. Dixon): I will ask you to examine 
the same and state whether you ever saw that con- 
tract or proposed form of contract before. 

Mr. Andersen: That contract is unexecuted, 
isn’t it? 

A. I don’t recall too well, but I do remember 
this, that the Local was working on a number of 
agreements at the time, and as I recall there prob- 
ably were at least a half dozen contracts prepared 
from time to time by the Loeal. 

Q. (By Mr. Dixon): All during the year 1944? 

A. Qh, yes. 

Q. Can you state to the court and the jury 
whether this contract or form of contract ever came 
to vour attention ? 

A. Yes, I think it did. I am not positive. 

@. Will you state the circumstances under 
which it came to your attention ? 

A. Isay as far as I know the Local was working 
on a number of contracts and they probably brought 
this to my attention for me to go over. 

Q. Can you specify the time to the best of vour 
recollection when it first came to your attention ? 

A. I think quite likely this contract was pre- 
pared in the summer of 1944 when the Local was 
seeking to enter into [2827] negotiations with the 
San Pedio canners. 

@. Does the notation at the top of this exhibit 
‘Revised for Canners and Dealers’? mean anything 
to von in connection with the time at which it was— 

A. If IT ean look at the agreement I believe I 
will be able to tell pretty well. 
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(Testimony of Jeff Icibre.) 

©, All right. 

A. As TI recall now the Local was trying to pre- 
pare a contract which would be suitable both for 
canners and dealers, fresh fish dealers, and I would 
say this: that over a period of months they must 
have prepared and revised half a dozen agreements. 
Now, I would be coming in and out of town; I 
would be here maybe for a week and then out of 
town, and I would come in and they would show me 
these various agreements. JI think this was the 
one prepared in the summer of ’44 in connection 
with when the Local was seeking to negotiate with 
the eanners. 

Q. What does the reference to the dealers on the 
contract refer to? 

A. Yes, as I say, they were trying to—thev 
simply apparently took the agreement which had 
been prepared for the dealers at one time or an- 
other and were revising it so it would be suitable 
for dealers and canners. 

Q. In any event, this was one of the forms of 
contract that was prepared by Loeal 36 in 1944, 
was it? [2828] 

A. Iwould say it is one of a dozen contracts which 
they were working on tentatively. 

Q@. And can you state whether or not this form 
was prepared before or after Exhibit AA before re- 
ferred to? 

A. Treally don’t know exactly. I say to the best 
of my recollection that was prepared during the sum- 
mer of “44 in connection with possible negotiations 
with the canners. [2829] 
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®. But you have no actual knowledge as to 
whether this was one of those contracts or forms 
of contracts submitted to the dealers in 1944? 

A. I don’t know. It may have been submitted 
to the dealers. The only agreement I know defi- 
nitely about is the agreement that was submitted at 
the time the actual meetings took place. There were 
a great many tentative drafts of agreements pre- 
pared and informal discussions had with the dealers. 

Mr. Dixon: We offer Exhmbit 57 in evidence, 
vour Honor. 

Air. Margolis: Objected to on the ground it is 
incompetent, irrelevant and immaterial. 

Mi. Dixon: It is one of the forms of contracts. 

The Court: Objection is overruled. Admitted. 

(The document referred to was received in 
evidence and marked Government’s Exhibit 
INO OT, ) 

Mr. Dixon: At this time I would like to read to 
the jury a portion of Exhibit 57, which beais at the 
top in pencil the words ‘‘Revised for Canners and 
Dealers, Southern California Fish Stabilization 
Agreement,’’ and begins as follows: 

(At this point counsel read portions of Goy- 
ernment’s Exlibit 57 to the jury.) 


Q@. (By Mr. Dixon): You were asked yester- 
dav, Ma. Kibre, by Mr. Margolis. whether at any 
time did the union ever give notice to either [2830] 
of the two dealers covered by Government’s Ex- 
hibits 240 and 244, that they should not purchase 


fish from any fisherman. 
* * * 
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Q. And your reply was, I believe, that they did 
not give such notice to the Santa Monica dealers, is 
that correct ? 

A. I said, to the best of my knowledge I didn’t 
know of any such notice. 

Q. You testified yesterday, when the Court asked 
you, do you know, you answered as follows: ‘‘I am 
fairly well acquainted with the situation out there; 
yes.”’ 

fs that your answer that you wanted the jury to 
get from the question put to you by the Couit? 

A. Well, [ meant it in this sense, that J am here 
in this area, or at that particular time, at least in 
’44 and up until ’45, I am here for a couple of weeks 
at a time every couple of months and that I get re- 
ports, and it is my knowledge based on such reports, 
and from going to Santa Monica maybe once every 
three or four months and meeting with the union 
over there. 

In other words, I don’t have an exact knowledge 
of every day-by-day event. It would be impossible 
for me to have such [2831] knowledge. 

The Court: Do you wish now to say that you do 
or do not know whether or not any notice was given? 
That is the point. 

The Witness: I don’t know of any notices my- 
self; no. 

The Court: Very well. 

Mr. Dixon: In connection with Government’s 
Exhibits 240 and 244, the Government offers what 
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has been previously marked for identification as 
Government’s Exhibits 245, 243 and 246 in evidence. 


(Exhibiting documents to counsel.) 


Mr. Dixon: And we will also ask leave to with- 
draw Exhibit No. 252 from that exhibit for identifi- 
cation and place the same number upon the orig- 
inal of said document and offer 252 for identifica- 
tion in evidence, together with the other exhibits 
named. 

The Conrt: You are withdrawing the carbon 
copy of Exhibits 252? 

Mr. Dixon: That is right. 

The Court: And offering the original in place 
and instead of 252? 

Mr. Dixon: That is right. 

The Court: 252 is now in evidence ? 

Mr. Dixon: Not yet. It was marked for identifi- 
cation hut was not offered in evidence. This is the 
one we are talking about, the carbon copy. 


(The document referred to was passed to the 
Court.) 


The Court: Have you seen Exhibit 252? 

Ma. Margolis: Yes, your Honor. 

The Court: And you are offering this m evi- 
dence? 

Mr. Dixon: Yes, your Honor. 

The Comt: He is now offering the original let- 
ter of 252 in evidence in place and instead of the 
carbon which wos heretofore marked for identifica- 
tien as 252. 
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Mr. Margolis: It is identical ? 

The Court: No, it is not identical with the ear- 
bon. There is an insert in the body of the letter. It 
has signatures attached to it. Otherwise it appears 
to be identical. 

What were the other exhibits? I will be looking 
at those. 

(The documents referred to were passed to 
the Court.) 


Mr. Margolis: We have no objection to the sub- 
stitution, your Honor. 
The Court: You are now offering 243, 245 and 
246? 
Mr. Dixon: That is right, as well as 252. 
* ? * 


The Court: Admitted. 


(The documents referred to were received in 
evidence and marked Government’s Exhibits 
243, 245, 246 and 252 respectively.) 


Mr. Dixon: Exhibit 252 is a letter on the let- 
terhead of the International Fishermen & Allied 
Workers of America, Berth 73, San Pedro, Cali- 
fornia, to the Santa Monica Seafood Company at 
Santa Monica, California, dated August 29, 1944, 
and reads as follows: 

(At this point counsel read Government’s 
Exhibit 252 to the jury.) 
Mr. Dixon: Exhibit 245, marked ‘Supplement- 


al Agreement,’’ reads as follows, being dated Aug- 
ust 30, 1944: 
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(At this point counsel read Government’s 
Exhibit 245 to the jury.) 


Mr. Dixon: Exhibit 246, dated May 28, 1946, 
carbon copy of a letter addressed to the Bay Fish 
Market, Santa Monica, California. 


(Whereupon counsel read from Exhibit 246 
to the jury.) 


Mr. Dixon: Exhibit 243 is a carbon copy of the 
same letter, dated May 28, 1946, addressed to the 
Santa Monica Seafood Company at Santa Monica, 
California. 

* * * 

My. Dixon: 414 and 4138. We offer Exhibits 
previously marked for identification Government’s 
413 and 414 in evidence, your Honor. 

The Court: Admitted. 


(The documents referred to were marked Goy- 
ernment’s Exhibits 413 and 414, and were re- 
ceived in evidence. ) 


Mr. Dixon: We ask that these be shown to the 
jury at this time. They are rather long. They can 
be passed along and done rather quickly. 

The Court: You have got two documents there, 
why don’t you start one in the back row and one in 
the front row. 


(Whereupon the exhibits referred to were 
handed to the jury.) [2835] 


* * * 


Allied Workers, et al.vs.U. S.A. 1443 
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Redirect Examination 
By Mr. Kenny: 

Q. The question was whether you have seen 
these exhibits now being circulated to the jury. This 
is the first time you have ever seen them? 

A. I haven’t ever seen them. I don’t even know 
what this is. [ am sitting here consumed with curi- 
osity. [2836] 

* * % 

Mr. Kenny: We will have to await the answer 

until we can see what is being shown to the jury. 
ay * * 

Mr. Kenny: We are talking about 414 and 413, 
your Honor. 

The Court: All right. 


(Slight delay while jury is looking at ex- 
hibits. ) 


Mr. Kenny: Can the witness see the exhibits 
now and answer my question ? 


(A paper was handed to the witness.) 


The Court: That is what number? 

The Witness: 418. 

The Court: The witness has been handed Hix- 
hibit 413. 

The Witness: No, I never saw or heard anything 
about this. This is the first time I have seen them. 

Mr. Kenny: That is atl. 413 is the same as 414. 
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The Court: The bailiff is now handing the wit- 
ness Exhibit 414. 

The Witness: I never saw these before either. 

¥* % * 

The Court: ‘The witness may step down. 

Mr. Kenny: I just have one brief excerpt from 
this contract that I would hke to read to the jury. 
Counsel read part of the contract. [2837] 

* oe * 

(Whereupon counsel read portions of Ex- 
hibit No. 57 to the jury.) 


Mr. Dixon: Your Honor, may I just read one 
other paragraph in view of what Mr. Kenny has 
read? It is very short. 

% % ae 

The Court: The jurv understands that they will 

have the whole contract at the appropriate time. 
(Whereupon Mr. Dixon read a portion of Ex- 
hibit 57 to the jury.) [2839] 


* * * 


CLIFFORD C. KENNISON 


Called as a witness by and in behalf of the de- 
fendants, having been first duly sworn, was ex- 
amined and testified as follows: 


% % % 
The Clerk: State your name. 
The Witness: Clifford C. Kennison. 
The Clerk: Your address? 
The Witness: 274 Viewland Place. 
The Clerk: San Pedro? 
The Witness: San Pedro. 
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Direct Examination 

By Mr. Margolis: 
QQ. Mr. Kennison, are you one of the defendants 
in this case? A. Yes, I am. 

% * * 
Q. You live at 274 Viewland Place? 
A. I have a trailer at that address. 
* * * 

Are you a fisherman ? A. Yes. 
Is that what you do for a living? 
For the most part; yes. 
Do you do anything else for a living? . 
Well, sometimes I supplement my income 
from labor, casual labor. 

Q. What do you mean by casual labor? 

A. Oh, such as washing the bottom of a boat, 
painting the bottom of a boat. 

Q. That sort of thing, is that right? 

A. Yes, sir. 

@. When did you start working as a fishermen ? 

Pe in 1939. 

@. Have you worked as a fisherman continuously 
since that time doing, in addition as you indi- 
cated, casual labor? A. I have. 


rPorOoO 


Do you own a share of a boat? 
Not even a share. 


@. What sort of work did you do before that? 
A. Laborer, casual labor, vou might say. 

Q. Do you own a boat? A. No, I do not. 
@. Have vou ever owned a boat? A. No. 
Q. 

A. 
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@. Have you ever owned a share in a boat? 

A. No. 

Q. Then all of the time that you have worked 
as a fisherman have you worked on other persons’ 
boats? A. Yes, I have. 

Q. And on what kind of a basis? 

A. Ona share basis. 

Q. In other words, you receive a certain share 
of the catch, is that right? A. Yes. 

Q. Now during the time that you have been 
fishing since 1939, have you been fishing cannery 
fish or market fish or both? [2842] 


A. Both. 
Q. Could you give us an indication of the pro- 
portion ? 


A. Well, I would estimate three-quarters of the 
time fishing for cannery and about one-quarter for 
markets. 

Q. One-quarter of the time for fresh market 
fish and the rest of the time for cannery fish, is that 
right? A. Yes. [2843] 

@. Now, what have been your earnings as a fish- 
erman since 1939? 

Mr. Dixon: If the court please, we object to 
that question as being whollv irrelevant and imma- 
terial. 

The Court: Objection sustained. 

Mr. Margolis: I would like an opportunity to 
be heard on that, your Honor. 

The Court: I think vou have enlightened me in 
connection with that matter in the course of the 
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nine or ten weeks we have been hearing the various 
phases of this case. The objection is sustained. 

@. (By Mr. Margolis): What proportion of 
your earnings have come from cannery fish and from 
fresh market fish? 

Mr. Dixon: Same objection, your Honor. 

The Court: Overruled. 

The Witness: Can I have the question? 


(The question was read by the reporter.) 


A. I can’t give vou a definite proportion on that, 
because I have no way of—an estimation, I would 
say in about the same proportion as the time I 
fished. 

Q. (By My. Margolis): TI see. Have you fished 
on just one boat or on a number of hoats? 

A. JI have fished on a number of boats. 

Q. About how many? 

A. At least a dozen. [2844] 

Q. Were those boats all small boats or all large 
boats, or were some small and some large? 

A. Small boats, I believe you would classify 
them. 

Q. What have been the sizes of the crews on the 
boats on which you have fished ? 

A. Generally two; sometimes three. 

@. When you say two and sometimes three, vou 
mean, for example, when vou say ‘‘two’’ you mean 
one in addition to yourself, and when vou say 
‘three’? you mean two in addition to vourself, is 
that right? Pee Phat s Tia. 
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Q. On these boats, when they have caught fresh 
market fish have you been familiar with the method 
of disposal of that fish to the dealers? 

A. Yes, I have. 

@. Tell us what the practice has been with re- 
gard to sale of fresh market fish on those boats on 
which you have fished to the dealers. [2845] 

* * * 

A. As we come from fishing we tie up at the fish 
market dock, and then one of the crew proceeds to 
the dealers that he knows. 

% % * 

A. (Continuing): Go to a dealer that we know 
perhaps better than other dealers, state that we have 
fish on the boat in our catch. Ask him how much he 
will take. If he doesn’t take them all, then we pro- 
ceed to other dealers and sce if we can dispose of 
the balance of the catch. 

* oe * 

Q. On these boats on which you have fished you 
say that a fisherman goes to a dealer that he knows. 
State whether or not there was any practice on 
these boats with regard to giving preference to cer- 
tain dealers or going to certain dealers first. 

A. Yes. [2846] 

Q. State what that was. 

* * * 
The Witness: We have favored dealers, dealers 


that we know, buycrs we know who buy of us. 
* * * 
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The Court: I think it has. Is there anything 
else you do about selling the fish in practice with 
reference to these dealers? 

The Witness: Well, yes, there is. [2847] 

The Court: What is it? 

The Witness: We find out what they are going 
to give us for those fish. 

The Court: That is, you go to your favored 
dealer and find out what he is going to pay you? 

The Witness: Generally that is so. 

Q. (By Mr. Margolis): Then what happens? 
He says he is going to pay a certain nae Then 
what do you do? 

A. Proceed to fill his order. 

Q. And if there is any fish Jeft over Nes vou 
go to another dealer, is that right? 

The Witness: That is right. 

The Court: In your experience have you gotten 
different prices for the same species of fish on the 
same day from different dealers? A. No. 

Q. Did you mean by that that you always get 
the same price? Is that what you mean? 

A. That is what I mean. [2848] 


* a * 


Q. (By Mr. Margolis): Before you went fish- 
ing did you ever inquire about the price of fish that 
was being paid at the time that you went fishing? 

A. Yes, I have. 

Q. When you have come back from fishing, has 
the price always been the same or has it sometimes 
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been different from the price that you were informed 
about at the time you went fishing? 


% * * 


The Witness: Many times it is different. 
* % oe 

The Court: Sometimes it is the same? 

The Witness: Sometimes. 

The Court: When it is different it is more or 
less? 

The Witness: Generally less. [2850] 

% * *% 

Q. You have testified that there have been times 
that you have inquired about the price of fish before 
you went fishing. A. Yes. 

Q. Now that price that you learned, state whether 
that was the price being paid at that time for fish 
being brought in at that time or whether that was 
the price which was being offered to you when you 
brought in fish after your trip. 

Mr. Dixon: If the Court please, I objeet to that 
question on the further ground it is entirely too 
broad. What [2851] this witness catches may not 
be the same thing that is being sold or the price of 
the fish that he goes out fishing for. 

The Court: It is complex and compound. I do 
not know what you are driving at. 

Before you go out fishing, do von make a deal to 
sell your fish that you are going to eateh, is that 
what you want to know? 

_ The Witness: No. 
"Mr. Margolis: That is one of the things. 
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Mr. Rubin: He has answered it no, your Honor. 
The Court: All right. [2852] 
* % * 

Q. (By Mr. Margolis): Did you have a conver- 
sation during the month of June, 1946, with a man 
by the name of Pizzo? A. Yes. 

Q. Do you recall when that conversation took 
place in June? 

* * % 

A. The first week in June. 

Q. (By Mr. Margolis): All right. Where was 
it? 

A. Flight Brothers Yacht Anchorage in San 
Pedro. 

@. Incidentally, you have always done all of 
your fishing from San Pedro, is that right? 

A. No. 

@. Where else have you fished from? 

A. I have fished out of Newport, Santa Mon- 
lca, San Diego, Astoria; Newport, Oregon. 

* * ae 

Q. Going back to this conversation, who was 
present besides yourself and Mr. Pizzo? 

A. Members of his crew. 

x * % 

Q. Will you tell us what was said? 

A. I asked Mr. Pizzo if he had registered for 
picket duty. His answer was no. I again asked 
if he would cooperate with us in maintaining the 
picket line. His answer was that they had too much 
work on the boat. That was a rather short answer, 
and it terminated the conversation. 
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Q. Did you have a subsequent conversation with 
him ? A. I did. 

Q@. When was that? 

A. A few days later. Practically the same con- 
versation. I went farther explaining about our posi- 
tion, asking co-operation from the small boat fisher- 
men and making the duty less on the picket line by 
having more pickets. His answer was, again, that 
he was busy on the boat. And that terminated the 
conversation. 

Q. Do you know whether his boat went fishing 
during the month of June, 1946? 

A. Yes, I do. 

Q. Did it? A. Tvdd 

Q. Did it get clearance from the union before 
it went fishing ? 

A. No, it didn’t get any clearance. [2856] 

* * * 

Q. My Mr. Margolis: Was any action taken at 
all by the union or by yourself or any of the other 
defendants in this case with regard to his fishing? 


% * * 


A. No. 


Cross Examination 
By Mr. Dixon: 
Q. Mr. Pizzo was not a member of Local 36, 
was he, Mr. Kennison ? A. No. 
@. You say you had these two different conver- 
sations with him on two different days in which vou 


asked him to do some picketing, is that correct? 
% & % 
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Q. Just what did he tell you, Mr. Kennison, 
when you asked him to do picket duty ? 

A. He said he was busy working on his boat. 

Q. Did he tell you that he would do some picket 
duty with you against the San Pedro dealers? 

A. No, he didn’t say he would. 

Q. Did he tell you that he didn’t want to do any 
picket duty. A. No. he didn’t say that. 

The Court: Did he do any picket duty? 

The Witness: No. 

* * x 

Q. (By Mr. Dixon): It is a fact, is it not, Mr. 
Kennison, that Mr. Pizzo did do some picket duty 
during the strike in June? 

A. ILhave no way of knowing who all done picket 
duty, but I have been given to understand that he 
didn’t. [2859] 

x x * 

The Court: Sustained. 

I understand you to say then that you don’t know 
whether he did any picket duty or not? 

The Witness: ‘That would be correct. 

* * x 

Q. (By Mr. Dixon): Then if Mr. Pizzo testi- 
fied that you told him in one or two of these con- 
versations that you have described that you had with 
him that ‘‘you better do picketing’’ you would say 
that you didn’t have that conversation with him, is 
that correct ? 
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OTIS W. SAWYER 


called as a witness by and in behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 


* * * 


Direct Examination 
By Mr. Andersen: 


Q. Your name is Otis W. Sawyer? 


A. Yes, sir. 

@. You are known as Tom Sawyer? 

A. Yes. 

Q. And the person referred to in these proceed- 
ings as Tom Sawyer is you, Otis W. Sawyer? 

A. Yes, six. 

Q. You are one of the defendants in this case? 

A. Yes, sir. 

Q. In 1945 or 1946 you were a fisherman ? 

A. Yes, sir, I was fishing most of the time in 


1946 and most all of the time in 1945. [2861] 

Q. And you are a member of Local 36, the de- 
fendant union here? Am Yes, sity 

Q. How long have you been a commercial fisher- 
man? 

A. I started fishing commercially November 1, 
1944. 


* * * 


Q. Where do you live, by the way? 
% * ¥ 
My home is Torrance, California. 
You are married, are you? A. Yes, sit. 
Family ? i SS, Sez 


OO 
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@. What did you do before you were a fisher- 
man? A. I was an oil worker. 

Q. In this general locality ? 

A. Yes, sir. I worked for the Bankline Oil Com- 
pany. 

@. And when you started fishing, did you fish as 
a fisherman or did you own a boat, or how did it 
work? 

A. I started as a fisherman, yes, sir. 

Q. In this locality? [2862] 

¥ * *% 

A. No, sir, at San Pedro. 

Q@. When you fished I assume that you also 
fished on the usual share basis 2 

A. I did; yes, sir. 

@. Usually how many men would be on the boat 
that you would fish on? A. Twotomuc 

@. And these boats work on the same general 
share basis that has been mentioned here, is that 
correct ? 

A. Yes, sir; all boats work like that. 

Q. They all work under the same general plan? 

A. Yes, sir. 

Q. Did you ever own a boat? A. Yes, sir. 

Q. What was the name of it? 

A. Mary Jane. 

Q. When did you buy it? 
A. I bought that boat some time the first part of 


Q. What did you pay for it? 
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A. Well, I paid actually cash for the boat $3000 
and I had about $1400 in equipment. 

Q. About what? 

A. About $1400 in equipment on it. I paid about 
$4400 altogether. [2863] 

Q. Did you use that boat in fishing? 

A. Yes, sir, when it was running. 

* * * 

@. How long did you own the boat? 

A. Well, I owned the boat a little over a year. 

Q. During that year did you use it in the local 
fisheries ? A. Very little. [2864] 

Q. About how much of that time did you use it? 

A. About a third of the time that I owned a 
boat. 

@. What did you do the other two-thirds of the 
time? 

A. I was trying to repair that engine I had in 
it most of the time. 

@. Did you do any other fishing during that 
time ? A. I did, off and on. 

Q. When you weren’t trying to fix the engine 
you were fishing on another boat, is that it? 

A. Yes, sir. 


* * * 
Q. You bought the boat when? 
oe ¥ % 


The Court: He said the early part of 1945. 

Q. (By Mr. Andersen): When did you sell it? 

A. Some time in the spring of 1946. That was 
some time in April or May, I forget when it was. 
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Q. Did you sell it or was it foreclosed? 
Mr. Dixon: Now, if the Court please 
The Witness: I had to sell it. 
The Court: He sold it, he said. The whole thing 
is immaterial. | 
Mr. Andersen: May it please the Court, we want 
to show through this witness, and we think it is 
material 
Mr. Rubin: We submit that if there is to be an 
offer of proof it should be made out of the presence 


of the jury. 

The Court: Yes. I apprehend what the offer is 
and what you are going to offer to prove in connec- 
tion with the matter. a 

Mr. Andersen: I think the Court’s. apprehen- 
sion is substantially correct. = 

The Court: But I do not think it. is. material, 
counsel, at all. He might have had a boat and only 
fished with it one day, and he might have spent all 
his time repairing it and the reason for:it might 
have been because he was poor, because he wasn’t 
making any money, or because he just liked to do it. 

Mr. Andersen: He didn’t sell it because he want- 
ed to sell it, Judge. 

The Court: And there isn’t any way that any- 
body can test the veracity of his testimony in that. 
respect, so the objection is sustained. 

Mr. Andersen: With respect to the latter state- 
ment, he of course could be subjected to cross ex- 
amination on any aspect of it. [2866] 

The Court: The objection is sustained. Let’s 
get on. 
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Q. (By Mr. Andersen): How long did you fish 
as a commercial fisherman altogether, either for 
yourself or other people? 

A. Well, altogether 1t was around two years. 
That is the whole total time working on my boat 
and fishing for someone else and the elapsed time 
that went on. 

Q. Did you have any particular markets that vou 
sold your catch to? 

A. Yes, I had favored markets. 

Q. What was the arrangement, if any, that you 
had with them for the sale of your fish? 

A. There was no arrangement whatever. I never 
made an arrangement. 

Q. Did you ever try and make an arrangement 
with them? 

A. Sometimes I would go in to one of them and 
see if he would buy fish or not, but they would never 
say they would buy it. 

Q. Would you explain the general method you 
used in selling your catch? 

A. Well, I would get up on the dock and see 
if I could get a reasonable price for my fish. 

& oe ¥ 

Q. (By Mr. Andersen): Well, then, when you 
came in with a load of fish, Just explain in your own 
words how you would dispose of them. 

‘ A. I would come up to the dock and tie up and 
get up on the dock and go talk to those dealers that 
I knew better than others. 
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Q. Where would you have to go to talk to the 
dealers ? A. Walk in their markets. 

Q. Walk to theix markets? A. Sure. 

Q. And usually how far away from where your 
boat was tied up would their markets be? 

A. Well, that is a problem. Sometimes you tie 
up at the end of Pedro dock, and sometimes you tie 
up in the middle. That dock must be around 400 
foot, 500 foot long. 

Q. And would you walk to their places of busi- 
ness ? A. Yes. 

Q. And you would dicker with them for the sale 
of the fish, would you? 

A. I don’t know what you mean by ‘‘dicker.’’ 
I would just ask them how much they were paying. 

Q. Was there ever any variance from one dealer 
to the next? [2869] 

% og * 

The Witness: ‘There was. There was one or two 
times, the only times I was fishing that I ever got 
any differences in price between them. 

Q. (By My. Andersen): One or two times? 

A. Yes; not over that. 


®. In all of those years? A. Yes. 
Q. The rest of the times would the price be the 
same ? A. Yes, I always found it the same. 


@. By the way, who had the mortgage on the 
boat you owned ? 

Mr. Dixon: If the court please, I opseey to that 
as wholly immaterial. 
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The Court: I take it that counsel knows the an- 
swer to that question or he wouldn’t have asked it. 

Mr. Andersen: Yes, your Honor, J know. 

The Court: It would not be material unless the 
mortgage was held by the person to whom he was 
under obligation to sell his fish to. 

Mr. Andersen: I think we can bring that out 
also. 

The Court: I will overrule the objection, and if 
that is not the fact I will strike the answer and in- 
struct the jury to disregard it. [2870] 

Did you have a mortgage on your boat to the fel- 
low you sold your fish to? 

The Witness: Not my fresh fish, no. My canned 
fish. 

The Court: You fished for canned fish too? 

The Witness: Yes, to a certain extent. 

Mr. Dixon: JI renew my objection in view of 
the answer. 

The Court: The objection is sustained. It is 
immaterial. 

Mr. Andersen: May I argue that briefly, your 
Honor? 

The Court: Counsel, I think we have been over 
that often enough that I have about as good an idea 
as I am ever going to have as to what your idea is 
of the case and the reasons for it. The objection is 
sustained. It is immaterial what his arrangement 
with the canner was. 

Mr. Andersen: All right, your Honor. 
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Q. (By Mr. Andersen): When you would come 
in with your fish, would you usually sell it to one 
dealer or more than one dealer? 

% * oS 

A. No, I usually went—if I had a great deal of 
fish I would try to give, divide all my fish up to all 
the dealers; but if I had a limited amount I would 
try to sell to my best friends on the dock there. 

Q. (By Mr. Andersen): Why would you do 
that? 

A. Because when I got an overload sometimes 
these friends would take the rest of them. 

Q. Otherwise you would split it among all of 
them? A. Yes, I would; I would try to. 

Q. Do you know a man named Falcone? 

A. Yes. 

@. Did you have any discussion with him at any 
time regarding any picketing? 

A. Ibelieve I did. 

@. When did you have the conversation ? 

A. I don’t know. I forget that. It might have 
been the first part of the strike, for all I know, but 
I don’t remember. 

Q. Do you remember where it was? 

A. I think it was at the tanning tank there at 
the fish dock, I believe. 

Q. Do you reeall the conversation you had with 
him ? A. No, not word for word, I don’t. 

Q. Nobody can ever remember a conversation 
verbatim, but just the gist of it. 
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A. I believe I asked him would he do or would 
he help us do some picket duty, and he said he would. 
Q. Did you explain to him the reasons why? 

A. He knew the reasons why. [2872] 

* % % 

Q. (By Myr. Andersen): Did you have one or 
more conversation with him? 

A. I don’t remember whether it was one or two. 
There might have been two. 

Q. Do you know if he actually did any picket- 
ing? 

A. Well, as far as walking the picket line he 
didn’t, no. 

Q. Do you know what, if anything, in the na- 
ture of picketing he did ? A. Yes, I do. 

Q. What was that? 

A. He asked me if he—he come to me and asked 
if he did some picket duty could he work on his nets 
at the same time, and I said, ‘‘Of course you can. 
You come down in the afternoon from 6:00 to 12:00 
if vou care to and tan your nets then.’’ [2873] 

Q. Do what? A. Tan his nets. 

Q. What do you mean by tanning nets? 

A. They have a certain procedure that they make 
out a tan bark in hot water to tan their nets. [2874] 

Q. (By Mr. Andersen): I direct vour attention 
to the conversation you had with Mr. Faleone on 
the fish docks there, and ask you if at any time you 
ever told him that if vou don't picket we might 
make it tough for vou? 
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A. Ican’t ever remember having said that state- 

ment. No, I didn’t make any statement like that. 
* * * 

Q. (By Mr. Andersen): Do you know how long 
Mr. Falcone picketed, over what period of time? 

A. Yes, I think he was there three, probably 
four [2875] times in the evening. 

Q. Were you friendly with him? 

A. Very friendly. Still am. 

Q. You had some sort of a position with relation 
to picketing, didn’t you? 

A. I was on—one of the registration committee, 
yes, sir. 

Q. During the period of the strike did you have 
many conversations with Falcone from time to 
time? 

A. Yes, most every evening I talked to him. 

Q. You got along with him in a friendly man- 
ner, didn’t you? 

A. Very friendly yet, yes, sir. 

Q. Do you know a man named Chigi? 

A. Yes. 

Mr. Andersen: You will find the reference on 
page 945 of the record. 

Q. (By Mr. Andersen): Do you recall having 
any conversation with him about picketing ? 

A. Yes, I think I talked to him one time about 
picketing. 

@. Do you remember where it was? 

A. I think he was patching his nets there at the 
net drying rack, at the tanning bark tank. 
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Q. Did you have any conversation regarding 
him, that is, [2876] Mr. Chigi, and he performing 
picket duty ? 

A. Yes, I asked him when he was going to do it. 
He said he would. He told me at the very first of 
the strike that he might do picket duty, and I want- 
ed to know when he was going to do it. 

Q. What did he say? 

A. He said he had too much work, he couldn’t 
do it right then. 

@. Do you know if he ever did any picket duty? 

A. Well, I believe he did, but I can’t be sure. 
I believe he did, though. 

Q. Did you get along with him m a friendly 
way? A. Yes. 

Q. Did you have any arguments or fights with 
him. A. I don’t argue with anybody. 

Q. I beg your pardon? 

A. I don’t argue with anyone. 

Q. During the time that you fished did your 
earnings ever exceed $1500 a year? 

Mr. Dixon: I object to that, your Honor, as im- 
material. 

The Court: Objection sustained. [2877] 


Cross-Examination 
By Mr. Dixon: 
Q. Now Mr. Falcone was not a member of Lo- 
cal 36, was he, Mr. Sawyer? 
A. No, I don’t believe he was. 
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@. And in your conversation with him, did you 
ask him to do some picket duty against the dealers 
there at San Pedro? 

A. I don’t know whether I asked him or not. 
I asked him whether he would cooperate and help 
us do some. 

Q. Did you ask him as follows: ‘‘You fellows 
have to picket to go out again or else you have to 
stop fishing ?’’ 

A. Not in those words; no. 

Q. Did you tell him in different words but to 
the same effect ? 

A. I don’t know about the effect. I didn’t talk 
in those words. 

Q. Did you tell Mr. Falcone that he would have 
to do some picket duty if he wanted to go out fish- 
ing, or words to that effect ? 

A. No, I did not say that. I said it was custo- 
mary for the fishermen to do some picket duty to get 
a clearance ecard to go fishing. 

Q. Even though they were not members of Local 
36? A. That is true; yes. 

@. Did you ever have any conversation with this 
witness [2879] about where he could sell any fish 
that he caught after he got a clearance card from 
the union ? 

A. With which witness? Falcone? 

Q. Yes, Falcone. 

A. No, I never told him where he could sell any 
fish at. I think it was Newport or Santa Monica, 
but I never told him. 


1466 Local 36, Int’?! Fishermen and 


(Testimony of Otis W. Sawyer.) 

Q. In other words, any fish that was caught by 
the fishermen who did the picket duty and got the 
clearance card could be sold at Newport or Santa 
Monica, is that cotrrect ? 

A. I don’t know. I didn’t have anything to do 
with that at all. 

The Court: Did you know where anybody could 
sell his fish if he caught it during the strike? 

‘The Witness: Yes, sir. I understood they could 
at San Diego, Newport, Redondo Beach, Venice, 
half a dozen places, Santa Barbara, where they 
could have taken it if they wanted to. 

Q. (By Mr. Dixon): You mean that the dealers 
who had signed the contract at those ports could? 

A. No. It is all according to where the fisher- 
men were fishing at, what would be their closest 
port. 

Q. San Pedro was the closest port, was it not, 
from which Mr. Faleone went out in his boat? 
Wasn’t that his home port? [2880] 

A. J believe Faleone was fishing shark and his 
gang were fishing shark and hauling them to Los 
Angeles, the carcasses. 

@. Do you know whether Falcone brought any 
fish into the San Pedro port while you were on 
picket duty? 

A. Yes, he did. He and his boys did bring in 
fish, that is, shark carcasses In, and he hauled them 
to Los Angeles, he told me. 

@. Was that the shark that were thrown over- 
board, do you know? 
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A. I have seen lots of sharks thrown overboard ; 
tons of it. 

Q. Now did you have this conversation with 
Mr. Falcone: ‘‘If you guys don’t picket we might 
make it tough for you?’’ 

A. I don’t remember that conversation; no. 

Q. You don’t remember it now? 

A. I don’t remember it at all; no. 

Q@. Do you remember whether you had a con- 
versation with him in words substantially to that 
effect ? 

A. No, I wouldn’t say I would say that to no one. 

Q. Would you say that you didn’t have such a 
conversation, Mr. Sawyer? 

A. I would say I would not have such a conver- 
sation as that, yes, that is right. I did not have such 
a conversation. [2881] 

Q. Now, Mr. Chigi was not a member of Local 
36 either, was he? 

A. I don’t know. He might have been. I don't 
know whether he was or not. 

@. Did it make any difference whether a fisher- 
man was or was not a member of Local 36, as to 
whether he had to do picket duty to get a clearance 
card? 

A. Well, no, not to get a clearance card, but it 
made a difference whether he was a union member 
or not. 

@. Did you state to this witness that he could 
have no clear card because he got no picket, or 
words to that effeet ? 
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A. I think it was customary for all pickets to 
have a certain amount of time, for all fishermen to 
have a certain amount of picket time, before they 
could go out. 

The Court: His question is whether or not you 
said that. 

The Witness: No, I don’t know. It might have 
been something similar, but in those words, I never 
spoke to a man like that in my life. 

The Court: Well, Mr. Chigi apparently had dif- 
ficulty in speaking English. 

The Witness: I know he did; yes. 

The Court: You understood what he was saying 
though ? 

The Witness: Yes, sir, I understood him. I 
talked to him quite a few times. [2882] 

Q. (By Mr. Dixon): Did you have any conver- 
sation with Mr. Chigi in which you told him that 
he could fish for three days if he did picket duty? 

A. I think that was the way the committee ex- 
plained it to me, that he had a certain amount of 
time set up in those days where you could only go 
out so many days to fish because we didn’t have 
enough pickets. But the way the committee ex- 
plained it to me, he was allowed so many days and 
he should come back again and do some more picket 
duty, four hours, until he was issued another card, 
something to that effect. 

Q. Chigi got a clear card from the union? 

A. I believe he did. I believe most of the fel- 
lows did. 
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Q. And he went out fishing, did he? 

A. Iam pretty sure he went fishing. 

Q. Did you tell Mr. Chigi where he could sell 
his fish when he went out after he got this clear 
eard? A. No. 

The Court: You say the committee. What do 
you mean by the committee? 

The Witness: There was a group of men, a 
strike committee. There was a group of men that 
acted upon each individual man’s suggestion that 
he go out, or application that he go out, and this 
committee had allotted so many hours of picket 
[2883] duty to allow this person to go out, I- think 
it was four hours every five days, something like 
that, because there wasn’t enough picket men to go 
around. 

The Court: All right. 

Q. (By Mr. Dixon): Did you at any time tell 
Mr. Chigi that he would have to sell his fish to Mar- 
tin at Newport? A. No, sir, I did not. 

Q. Now after he got this clear card the first time 
and came back into port, did you have any other 
conversation with him about doing picket duty 
again ? 

A. I might have, but I can’t remember whether 
I did or not. 

Q. Did you tell him, ‘‘Picket or you can’t go 
fishing any more ?’’ 

A. I don’t remember saying that to him; no. 

Q. Would you say that you didn’t sav that, Mr. 
Sawyer? 
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A. I won’t say I didn’t say that, but eae 
can’t remember whether I did or not. 

Q. Then it is possible that you told—— 

A. It could have been possible. 

Q. Chigi that he couldn’t go fishing any 
more unless he picketed ? 


A. TI was in no position to tell him anyway. 
% % * 


FORREST R. SMITH 


called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 
% % % 
Direct Examination 
By Mr. Andersen: 


@. Your name is Forrest R. Smith and vou are 
one of the defendants in this case? A. Yes. 

@. And you are a fisherman by occupation ? 

A. Yes. 

(. How long have you been a fisherman ? 

A. Since I was about 12 vears old. [2886] 

@. By that do vou mean that you have been a 
commercial fisherman since that time ? 

A. Not entirely, no. 

Q. Approximately how many vears of your life, 
then, have been devoted to commercial fishing ? 

A. I fished from the time I was 12 years old 
until 1917, and I joined the Navy in the First World 
War. I came out of the Navy in 1920 and I worked 
on ferry boats and was in the garage business and 
radio business until 1934 or 735, along in that neigh- 
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borhood, and then I went back fishing again and I 
have been there ever since. 
Q. You resumed fishing, then, in about 1935? 
A. Yes. 
Q. Where did you resume fishing ? 
A. San Pedro. 
Q. And that is what is called your home port, 
it? A. Yes. 
Q. Do you own a boat? A. Yes. 
Q. What is the name of the boat? 
A. The present boat I own, you mean? 
Q. Yes. A. Irene F. 
Q. What is the cost of the boat? 
A. The boat originally cost me $2,000. [2887] 
Q. Is this the first, second or third boat you have 
owned ? A. Third boat. 
Q. When did you buy this boat? A. - 1941. 
Q. Was the boat bought entirely by you or was 
it bought by you in company with somebody else? 
A. I had a partner. 
Q. Who was the partner? 
A. A man by the name of C. P. Reed. 
Q. Was he a fisherman too? A. Yes. 
Q. Was the boat bought by your money or was 
it financed by any company ? 
A. It was financed in its entirety by the Coast 
Fishing Company of Wilmington. 
Coast Fishing Company of Wilmington? 
Yes. 
What is their business? 
Canneries. [2888] 
* 


PoP 


+ * 
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Q. Up until the time of this strike and at the 
present time, you are engaged in fishing, are you, 
or, we will say, up until the time of the strike? 

A. Yes. 

Q. What is the method used for compensation ? 
Is it the same as has been testified to so far in this 
case ? 

A. Yes, a share basis. 

Q. What do you mean by a share basis? 

A. Well, a share basis. 

The Court: Don’t we understand that? Does 
he mean something different? 

Mr. Andersen: No, your Honor. 

The Court: All right. 

Mr. Andersen: I assume it may be stipulated, 
therefore, that everything else would be cumulative 
along the same line so far as the compensation is 
concerned ? 

The Court: On the matter of the share basis, do 
you want them to ask every witness here how he 
gets compensated and explain the share basis? 

Mr. Rubin: We have no desire whatsoever. 

The Court: Then you agree to the stipulation ? 

Mr. Rubin: Perfectly. [2889] 

Mr. Andersen: Then it is stipulated all the fish- 
-ermen are compensated as has been testified here? 
The Court: On a.share basis. nme 
Mr., Andersen :- On. a Share. basis or lay ‘bog 

Mr. Dixon: And there is a difference in the share 
depending on whether you are,a boat owner: or 
working on the boat. . | 
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The Court: I think that goes without saying. 
We have gone over that several times. 

Mr. Andersen: JI intend to go into the boat own- 
er’s share briefly with this witness, your Honor, 
but I will handle it briefly. I don’t want to’ waste 
any more time than the Court does. | 

The Court: Unless it is something different. If 
it is just cumulative on the method used of dividing 
the share of the lay 

Mr. Andersen: This will be something different, 
your Honor. - 

The Court: This is a different situation ? 

Mr. Andersen: Well, no, but we will show by 
this witness that the boat gets a share also, but it is 
the share that the boat gets that I want to talk to 
the witness about. = 

Mr. Rubin: We will object to that as incompe- 
tent and immaterial. . 

The Court: You mean it isa different share? 

Mr. Andersen: No, your Honor. 

The Court: Let’s move on. 

Q. (By Mr. Andersen): When you are out fish- 
ing, your boat gets a share, doesn’t it? | 

A. Yes. 

Q. Now with respect to the share of the catech— 

The Court: By the way, what is the crew on 
your boat ? 

The Witness: Oh, from two to four men. 

The Court: That is, you and two others? 

The Witness: Well, when I say from two to 
four men, that includes myself. 
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The Court: That includes yourself ? 

The Witness: Yes. 

The Court: I see. 

Q. (By Mr. Andersen): Now with respect to 
the amount of money which is the boat’s share of 
the catch, which would be a share of the total, that 
is correct, isn’t it? 

A. I didn’t quite understand it. 

(). What is the boat’s share of the catch? 

A. An equal share. For instance, if there are 
three of us on the boat and each man on the boat 
gets an equal share, and the boat gets an equal 
share; in other words, if they make a hundred dol- 
lars net after all expenses are taken [2891] out for 
the boat and there is three men on the boat, it is 
divided four equal ways and the boat gets $25 and 
each man gets $25. 

Q. Now with respect to the repairing of the 
vessel, is the boat’s share devoted to that expense? 

A. Yes. 

* ¥ * 

@. Now with respect to the amount of repair 
work necessary on the hull of the boat, is the boat’s 
share on an average, that is, the boat’s average share 
of the catch, sufficient to take care of the normal 
repairs to the hull, motor and gear? 

Mr. Dixon: I object to the question, your Hon- 
or. I think it is obvious [2892] 


* % x 


The Court: The objection is sustained. 
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Mr. Andersen: I don’t believe this point has 
ever been argued up until the moment, your Honor. 

The Court: I don’t think that particular point 
has been argued, but it is immaterial, counsel. 

Mr. Andersen: All right, your Honor. 

Q. (By Mr. Andersen): On an average, Mr. 
Smith, what is the dollar cost per year for repairing 
your boat, your vessel and gear? 

Mr. Dixon: Object to that, your Honor, as being 
immaterial. 

The Court: Objection sustained. 

Q. (By Mr. Andersen): With respect to your 
fishing practices what percentage is fresh and what 
percentage cannery fish ? 

A. Since the start of the last war it has been 
about 90 per cent fresh fish. 

Q. 90 per cent what? A. Fresh fish. 

Q@. And then the rest is for the canneries, is that 
correct. A. Yes. 

Q. Do you have any particular canneries, that 
is, fresh fish dealers, rather, with whom you do 
business ? © A. Yes. 

Q. And who are they? [2893] 

A. Catalina Fish Company and State Fish Com- 
pany? 

Q. They are down at the dock at Pedro, are 
they ? A. Yes. [2894] 

+t ¥ % 

Q. (By Mr. Andersen): Do you have any 
understanding with them 

A. I have a verbal agreement, yes. 
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Q. What is it? 

A. Well, the verbal agreement consists that I 
give them preference to my load of fish when fish 
are scarce, and when fish is plentiful they will take 
my surplus. 

Q. They will take your surplus? A. Yes. 

Q. Are you indebted to either of those markets? 

ie Atetimes. 

Q. Were you indebted to them prior to the strike 
or within the year prior to the strike? 

A. Yes. 

Q. Under what circumstances did you become 
indebted to them? [2895] 

A. I needed money for—to make a net, and I 
went to Catalina Fish Company and they advanced 
me the money. 

Q. Is that a common practice? A. Yes. 

Q. During your operations as a fisherman is it 
customary and necessary for you from time to time 
to borrow money in order to maintain yourself and 
your vessel ? A. Yes. 

' Q. And how often during the past ten years 
have you found it necessary to borrow money ? 

Mr. Dixon: I object to that, your Honor. 

The Court: Objection sustained. 

Q. (By Mr. Andersen): Approximately how 
much of your time each year is devoted to repair 
work on your vessel? 

Mr. Dixon: Object to that as being immaterial. 


The Court: Sustained. 
*% *% *% 
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Q. (By Mr. Andersen): Do you fish the full 
year around ? A. No. 

Q. Do you follow any particular season? 

A. Yes. 

Q. What seasons do you follow? 

A. I follow the swordfish season during the sum- 
mer months and the mackerel season in the fall of 
the year, and [2896] sometimes I fish barracuda and 
fish 


* * * 


A. (Continuing): And fish that run with 
swordfish during the summer. But IJ never fish 
through January, February and March. 

The Court: Swordfish, mackerel and barracuda, 
generally, is that correct ? 

The Witness: And albacore. 

Q. (By Mr. Andersen): Those are the four 
main fish you eatch? A. Yes. 

Q. Is there any particular reason why you don’t 
fish through January, February and March? 

A. Yes. 

Q. What is that? 

A. I use that period of the year to repair my 
hull, my boat in general. 

Q. When you come in with a load of fish, will 
you explain the general practice in disposing of the 
catch ? 

A. We come into the dock, the fresh fish dock 
in San Pedro, and we tie up, and I go to my two 
favorite markets first. First I find out what the 
price of the fish is for that day, and then I find out 
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how much fish they want and need, and then if they 
don’t take the load, take the complete load, why, 
then I go to the other markets and sell as much 
[2897] as I can to them. And then if I have any 
surplus I go back to those two markets and they 
generally, as a rule, take my surplus fish. 

¥ oe * 

Q. (By Mr. Andersen): When you come in 
with a load of fish and sell it to four or five mar- 
kets as you have indicated, is there any variation 
in the price you get for your fish? 

A. No, never. 

se Se a 

Q. I don’t mean a variation from day to day, I 
mean on a day in any week or any month, on a day 
is there any variation in the price of fish from one 
dealer to the next? A. No. 

@. Have you ever had any conversations with 
the dealers regarding the reason why the price is 
always the same? 

¥ ¥ oe 

The Witness: No, I don’t believe I have. 

Q. (By Mr. Andersen): Have you ever tried 
to get a higher price for your fish from one dealer 
than another dealer will pay you? 

I always try that. 

And have you ever had any success? 

No. 

Can you explain any reasons for it? [2899] 


* * * 


= 2 - 
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The Court: The form of the question is wrong. 
Do you have any opinion as to why you get the 
same price for your fish is the question. 

The Witness: Very definitely. 

The Court: What is your opinion? 

The Witness: My opinion is that the dealers 
have some method of telling what the other one is 
paying and they all kind of—my opinion is that 
they just group together and set the price. 

The Court: That is your opinion ? 

The Witness: Yes. 

Mr. Rubin: Now, if your Honor please, we will 
move to strike that as being self-serving. 

The Court: Yes, that is. [2900] 

Mr. Andersen: It couldn’t be self-serving be- 
cause, as your Honor has indicated, the dealers 
aren’t a party to this action. 

Mr. Rubin: But this witness is a defendant in 
the case, if your Honor please. 

The Court: The motion to strike is denied. It 
goes to the weight of the testimony. The jury is 
entitled to receive it and weigh it as an opinion and 
2S an opinion only of the witness, the same as they 
received all other opinions that have been expressed 
here from time to time, not only by the fish dealers 
but by statisticians and experts of one kind or 
another. 

Mr. Rubin: And counsel. 

The Court: They will disregard all opinions of 
counsel. 
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Q. (By Mr. Andersen): Now with regard to 
the beginning of a fishing voyage, do you know 
what price is for the fish that you are going to 
eatch? 

Mr. Dixon: If the Court please, I object to the 
form of the question. This witness can be asked or 
questioned in a proper form as to what he does, if 
anything. 

The Court: I think so. Objection sustained. 

. (By Mr. Andersen): Before you go out on 
a fishing voyage, Mr. Smith, do you endeavor to 
procure a price for the fish you are about [2901] 
to catch before you leave on the voyage? Has there 
been any practice with respect to that? 

A. Well, I can explain what I do. 

ee is * % 

The Court: That still calls for a yes or no an- 
swer. I think the form of the question can be a 
little bit less [2902] ambiguous. 

Before you go out on a fishing voyage do you 
make any arrangements for the price you are going 
to get for the fish you catch if you catch any? 
The Witness: I try to [2903] 

* * * 
_Q. (By Mr. Andersen): Did you participate in 
a, Strike last year? A. Wes: 

@. And before the strike was called were you 
ever able to procure a definite price for the fish you 
were about to catch? A. No. 

«@. And does your last answer apply to many 
years of fishing with the exception of the OPA 
period 2 
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A. The overall picture, yes. There were a few 
exceptions, but very few. 

Q. Do you carry insurance on your boat? 

A. No. 

Q. Why? A. The cost 

Mr. Rubin: Just a moment, Mr. Smith, please. 
That is objected to as immaterial. 

The Court: Objection sustained. 

Q@. (By My. Andersen): Do you know a man 


named Di Massa? A. Yes. 
Q. Do you remember having a conversation with 
him? A. When? | 
Q. On the first day of the strike. A. Yes. 
* * %* : 


Q. Were you the captain of the picket line? 

A. Yes. 

Q. Could you relate the conversation you had 
with him as you recall it? 

A. The ice man, the man that drives the ice 
truck in San Pedro, that delivers to the markets 
and myself, went to Mr. Di Massa’s market, the 
L. A. Fish and Oyster, and asked him how: much 
fish he had on hand, how much ice he needed to keep 
those fish, because we didn’t want him to have any 
loss o1 spoilage of fish and he could have all the 
ice he required to keep those fish, and the ice man 
would deliver it. That was the gist of the conversa- 
tion. 

Q. Did you have anv trouble of any kind with 
Mr. Di Massa? [2905] A. Qh, no. 
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Q. You got along with him friendly? 

A. Very friendly. 

Q. Are you friendly with him at the present 
time ? An Yes: 

Q. Do you remember a conversation you had 
with the witness Castignola? A. Castignola? 
* ¥ ¥ 

Q. Well, this has to do with a clearance card 
about Nello Castagnola. 

A. Yes, L think I know the boy you mean now. 
Yes, I did. 

Q. Do you recall having a conversation with 
him? 

A. Yes, I believe I did. 

Q. This would be on or about June 6th. 

A. I am sure now; the boy has the boat called 
the Flyer. Yes, I had a conversation with him. 

@. At the Union Hall? A. Yes. 

Q. What was the conversation as you remem- 
ber it? 

A. On June 6th he come into the Union Hall, 
I think his brothers were with him, and he requested 
a clearance card, and the strike committee was there 
in the room, the union strike committee, and he was 
told to Jeave the room and the committee would 
vote on it. And he did, and the strike committee 
voted in favor of giving him a clearance card. About 
five minutes later he had his clearance card and 
was on his way fishing, as far as T know. 

(@. Nothing to stop him from fishing that vou 
knew of? A. No. 
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Q. Did you get along with him all right? 

Pe Sure. 

Q. Did you have any trouble with him of any 
kind? [2907] A. No. 


* * * 


Q. Do you know a man named Stagnaro? 
A 


And what was it, in brief? 

He came to the Union Hall and requested a 
clearance card, and the same procedure was fol- 
lowed. He was told to leave the room and the Strike 
Committee voted on it, and he got his clearance 
card. 


Yes. 
* * * 

Q. Do you recall having a convesation with him? 
me Yes. 
Q. Do you recall the conversation ? 
Ee Yes. 
Q. 
A. 


Q. There were two other witnesses, Falcone and 
Bogdonich, do you recall conversations with them? 

A. Yes, 

* * * 

Q. (By Mr. Andersen): Was there any differ- 
ence with respect to those two men? 

A. Not in so far as their request in the Union 
Hall for a clearance card. [2908] 
Did they request clearance cards? 
Yes. 
Were clearance cards granted to them? 
As far as I know, they were, yes. 


OPO 
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Q. With respect to Falcone and Bogdonich, do 
you know whether they did picket duty or whether 
their picket duty consisted of repairing their nets 
at the picket line? 

A. I wouldn’t know that. 

% % % 
Do you remember Superintendent Ripley? 
Yes. 
What was your conversation with him? 
I believe it was the first day of the strike, 
Mr. Ripley, I believe, is the head of the Railway 
Express, and he come down there and introduced 
himself and wanted to know if I was captain of the 
pickets and JI said yes; and he wanted [2909] to 
know if we would allow the Railway Express trucks 
through the picket line to deliver fish, the Incoming 
fish, because he said, ‘‘J don’t want to have it 
dumped in my lap; I have no way of keeping it. I 
would appreciate it very much if you would let the 
trucks go through the picket line.” 


* * % 


"> OPO 


A. Let the trucks go through the picket line 
and deliver the fish. And I said that is perfectly 
all right. We have no objections. 

He said, ‘‘ Well, can we pick up the fish?” 

I said, ‘‘I don’t think that would be the right 
thing to do. All we are interested in is not having 
the fish spoiled. The markets have facilities to take 
eare of the fish and hold them, and we are giving 
them ice.’’ And that was the gist of that conver- 
sation. And after that all the fish that the Railway 
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Express had in transit—that come to San Pedro, 
was delivered to the markets, as far as | know. 

Q. Did vou get along all right with Mr. Ripley? 

A. Certainly. 

Q. Did you have more than one or just the one 
conversation ? 

A. I hada phone conversation with him. 

Q. When was the phone conversation? 

A. A dav or so afterwards. 

Q. What was said? [2910] 

A. Well, the phone conversation was that Mr. 
Ripley wanted the union to send him a letter, re- 
quested them—well, the letter—I forget what was 
in the letter now, but, anyway, the letter was to 
notify the Railway Express Company that there 
was a strike, and if the union sent that letter to 
nim that would put him in the clear as far as his 
company was concerned. And the information was 
transferred over to Mr. Margolis, and he and Mr. 
Gil Zafran or Jeff Kibre got the letter up and sent 
it to the Railway Express Company, and I signed it. 

Q. Was that the last meeting you had with him? 

A. Yes. 

Q. Do you remember a conversation with the 
witness named Gasio? 

A. Was he a truck driver? 

Q. A truck driver. 

A. I believe that is the name of the truck driver 
that runs the Union Ice truck. 

Q. I believe he is the man who said you would 
dump his fish. 
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A. That man? I never knew his name at the 


time. 
Q. Do you remember him when he came into 
court and testified,—did you? A. Yes. 


Q. He testified in the record at around page 
1554 to [2911] the general effect that you would see 
that his fish was dumped if he delivered it to an- 
other truck after he left there. Do you reeall his 
testimony to that effect? A. Yes 

Q. Isay do you recall his testimony saying that? 

A. Yes, I recall his testimony. 

Q. Did vou ever say any words similar to that 


to him? An. Ne: 
a * Be 
Q. (By My. Andersen): With respect to your 
fishing, do you ever ice your fish? A. Yes. 


Q. You carry the ice in the hold of the boat, 
do you? A. Yes. 

Q. Something like shown in the moving picture? 

A. My boat is almost a duplicate of the moving 
picture boat. 

Q. So you carry the ice in the same way? 

A. Yes. 

Q. Do vou put it in with a hose too? Do you? 

mw. Yes [2912] 

Q. After you carry ice and catch fish, how long 
can you carry the fish aboard the vessel? 

A. That depends on how many fish vou catch 
and how vou catch them. That is, in the quantities 
you catch them. If vou catch a large quantity quick, 
why, vou can hold them for four, five days. But 
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if you catch a small amount for a long time—the 
most I have ever been able to hold them has been 
eight days. 

Q. When you go out and bring in a good load 
and just sort of have enough ice to get in,—is that 
what you do? A. Yes, 

Q. You go out to catch as much as you ean, and 
use your ice to the fullest extent, 1s that correct ? 

meee hat’s ret. 

Q. When you get in, what is the condition of 
your catch with respect to the time that you are 
able to keep it after you get in? [2913] 

% x * 

The Witness: We have to sell it almost imme- 
diately when we come in. 

% & % 

Mr. Andersen: I didn’t hear the answer. 

The Court: He said he has to sell it immediately 
because something. 

Q. (By Mr. Andersen): Because what? 

A. We have used up all our ice. 

The Court: You have run out of ice? 

The Witness: Run out of ice. And the holds of 
those boats are so designed that you can’t take all 
the fish out on deck and then put them all in and 
re-ice them. Your fish would spoil while you were 
doing it. [2914] 

Q. (By Mr. Andersen): Are there storage fa- 
cilities available to you so that you can store them 


some place else? 
+ * * 
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The Witness: No. 

Q. (By Mr. Andersen): Isn’t the Ice Union 
Company available to you? A. Yes. 

@. Why don’t you use the Union Ice Company 
facilities ? 

Mr. Dixon: Object to that, your Honor. 


The Court: Objection sustained. 
& * * 


Cross-Examination 
By Mr. Dixon: 

Q. Now, Mr. Smith, I believe you testified that 
you have been engaged in the commercial fishing 
since 1935, is that correct, I mean continuously since 
that date? A. Yes. [2915] 

Q. And some time prior thereto except for the 
interval of time that you mentioned ? 


A. Yes. 

@. You own your own boat? A. Yes. 

@. And vou decide, do you, when vou will go 
out to fish? A. Well, yes, I do. 


@. And you decide where vou will go to fish? 

Ee NES 

Q. And you decide when you will come back with 
whatever fish you have caught, if anv, from the 
trip that you go out on, isn’t that a fact? 

A. Yes. 

Q. And nobody tells you then when to go, where 
to go or when to come back? That is a fact isn’t it? 

A. Yes. 
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Q. Now you were the chairman of the strike 


conimittee, were vou, of Local 36? A. Yes. 
Q. And you were on the picket line, were you 
not, on May 29, 1946? A. Yes. 


@. Do you recall a conversation had on or about 
May 29 with Mr. Di Massa and the ice man then 
on the picket line? [2916] A. Yes. 

Q. Did you state to Mr. Di Massa at that time 
that that was to be the final delivery of ice until 
the strike was settled? 

A. I don’t believe I did; no. 

Q. Did you state anything comparable to those 
words in discussing the question of future delivery 
of ice to the dealers at San Pedro? 

A. All we told them in that conversation that 
I can recollect and remember is the fact that they 
could get the ice they needed so that they would 
have no spoilage of fish, and I don’t think the con- 
versation went beyond that. 

@. You mean whatever fish they then had on 
hand they could get enough ice from the Union Ice 
Company to take care of that, is that what you want 
the jury to understand was the conversation ? 

A. Yes. [2917] 

* * * 

@. I believe you were present, were you not, 
when a discussion was had with My. Castignola 
about a clearance card? A. Yes. 

Q. And also Mr. Stagnaro? A. Yes. 

Q. Are either of those two men to vour knowl- 
edge members of Local 36? 
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A. [know Mr. Stagnaro isn’t. Whether the Cas- 
tignola boys are or not, I don’t know. 

Q. Then to the best of your knowledge at least 
as far as one is concerned he was not a member of 


Loea] 36 at that time? A. That is right. 
Q. Did you have a conversation with him about 
getting a clearance card? A. Yes. 


Q. And did you have a conversation with him 
about doing picket duty to get that clearance card? 

A. No. 

Q. What was the requirement, if any, to get 
this clearance card? [2918] 

A. Well, that was handled by the strike commit- 
tee as a whole. 

Q. Did you refer these two men, Castignola 
and Stagnaro, to the strike committee to get a 
card ? 

A. I was chairman of the strike committee. 

Q. Well, then, are you the one that determined 
whether they got or didn’t get a clearance card? 

A. No. 

The Court: Who else was on the committee? 

The Witness: Oh, there was about a dozen other 
men. 

The Court: You mean all met at once or three 
at a time? 

The Witness: No, they were all there at one 
time. In other words, I had your position. I was run- 
ning the strike committee. I had no vote. All the 
rest of them voted, but I didn’t. You understand 
what I mean? 
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The Court: I understand what you mean. 
* * * 

Q. (By Mr. Dixon): It is a fact, is it not, Mr. 
Smith, that in order to get a clearance card a non- 
member was requested to, and required to, perform 
a picket duty, is that not a fact? 

ay * * 

A. That was the general policy of the strike 
committee; yes. 

Q. ed it is a fact also, is it not, Mr. Smith, 
that once the picket duty had been performed by 
non-member and [2920] a clearance card issued so 
that the fisherman went out to fish, that he was 
also told where any fish caught could be sold, was 
he not? 

A. I think that they were informed that they 
could sell their fish any place except the markets 
that we had picketed. I believe that was the way 
it was done. 

@. And you were picketing all of the dealers 
who had not signed this contract, Exhibit 3 that has 
been referred to before during the trial, were you 
not? 

A. As far as I know anything about the picket 
line, we were picketing the San Pedro markets. 

Q. Now did you have any conversations with 
Mr. Bogdonich and Mr. Chiei and Mr. Guglielmo 
about getting clearance cards? 

A. I don’t remember any of the names after 
Chigi. I don’t know the boys by their names. 
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Q. Do you know whether those men were mem- 
bers of your Local 36? 

A. Oh, I wouldn’t know that. 

Q. And that was immaterial, I believe, was it, 
so far as getting a clearance card was concerned? 

A. Yes, we just at the outset asked them for 
their cooperation. 

Q. You are acquainted, are you not, with Mr. 
Ripley ? A. Yes, sir. [2921] 

Q. And you had a conversation with him, did 
you not, at the time the strike first started about 
trucks of the Railway Express Company crossing 
the picket line set up by Local 36 against the deal- 
ers? A. Yes. 

Q. And the subject of that conversation with Mr. 
Ripley was to the effect that you did not want their 
trucks to cross your picket lines, was it not? 

A. We asked Mr. Ripley for his cooperation in 
not sending his trucks across the picket line. He 
was told we couldn’t stop him but we asked him to 
cooperate with us, and he did very willingly. 

Q. You told him you didn’t want their trucks 
to cross your picket line, did yon? [2922] 

* * Se 

The Witness: I just previously stated that we 
asked his cooperation. We told him that we couldn’t 
stop his trucks from going across but we asked his 
cooperation, his personal cooperation, in not send- 
ing these trucks through the picket line, and he 
willingly cooperated. 


Allied Workers, et al. vs. U.S. A. 1493 


(Testimony of Forrest R. Smith.) 

Q. (By Mr. Dixon): And did you have any 
conversation with Mr. Ripley to the effect that you 
would’ not permit Railway Express Company to 
pick up outbound shipments from those shipments 
at the San Pedro dock? 

A. The same thing happened there. We asked 
him, he said, having the trucks go in why can’t we 
pick up the other shipments going out, and we said 
we rather you wouldn’t, and he said okay. 

Q. Were you present at the time the conversa- 
tion took place between Mr. Gasio and some of the 
pickets, Mr. Smith? A. Mr. Gasio? 

The Court: He was the truck driver on the wit- 
ness stand there. 

The Witness: Oh, yes, I was there. I had the 
conversation with him. 

Q. (By Mr. Dixon): You were the one who 
had the conversation with Mr. Gasio? 

A. Yes. 

@. And at that time was Mr. Gasio at the San 
Pedro landside of the dealers’ place of business, 
do you recall, with a truck? 

A. With a truck, yes. 

Q. He had a load of fish, did he, for delivery to 
one of the dealers at that time? 

‘A. .I think so. I didn’t actually see the fish, but 
Y think he did. [2924] 
. Q. .(By Mr. Dixon): Did you have any con- 
versation with Mr. Gasio about-delivering that, truck 
load of fish to the dealer at San Pedro? © 
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A. Yes. 

Q. What did you say to Mr. Gasio about making 
the delivery ? 

A. Mr. Gasio drove his truck up as far as the 
picket line and got out and wanted to know what 
the score was. We briefly explained to him we was 
on strike and had a picket line, and we would like 
his co-operation in not going through the picket 
line; that we couldn’t stop him if he wanted to go 
through, but we wouldn’t like him to. 

He said, ‘‘Can I walk through and talk to the 
market?’? And we said, ‘‘Certainly, go ahead.”’ 

So he was in there for quite some time and he 
come out and he got in his truck and drove away. 

Q. Did you have any conversation with him 
after he went to the dealer at the wharf about not 
permitting the delivery of this fish to the dealer’s 
truck outside of the picket line? 

A. No, I did not. 

Q. Did you have any conversation with him at 
all when he came out of the fish dealer’s office? 

A. Not to my memory, I didn’t. 

Q. That is, you say you don’t now recall any 
conversation with him at all? [2925] 

A. No, Iam sure I didn’t have any conversation 
with him when he come out. At the time that he 
come out 

Q. Do you recall telling him that if a transfer 
was made of the fish from his truck to another truck 
out on the highway, that he would be followed? 

A. I did not. 


Allied Workers, et al. us. U. S.A. 1495 


(Testimony of Forrest R. Smith.) 

Q. Did you tell Mr. Gasio that if that transfer 
took place or was attempted that, quote, ‘‘You 
would have somebody follow up and destroy the 
fish or knock it off the truck’’? A. I did not. 

@. You say you didn’t have any conversation of 
that kind with him, is that a fact? [2926] 


* ae * 


A. No. 


GEORGE IVANKOVICH, 


called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 


* * * 


Direct Examination 
By Mr. Margolis: 

Q. Mr. Ivankovich, are you connected with the 
Fishermen’s Union? A. I am. 

Q. And how long have you been connected with 
that union? A. Since 1948. 

Q. Were you connected with the union prior to 
1943? A. No. 1933, I should say. 

Q. What position? 

A. Secretary of the union. 

Q. What local? A. 1933. Loeeal 33. 

Q. Local 33 is now the local which has among its 
members the fishermen on the purse seine vessels, 
is that right? A. That’s right. [2927] 

Q. Was there a time when that loca] had within 
its members fishermen working on small boats? 

A. Yes, there was. 
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Q. And when was that? 

A. I believe it was ’36, ’37. 

Q. Before that too? A. Around 735. 

Q. All right. Have your activities in connection 
with the union been in San Pedro during the years 
that you have mentioned? A, Yes 

Q. Have they been confined to San Pedro, or 
have you dealt with areas outside of San Pedro? 

A. They have been confined to San Pedro. 

Q. Are you familar with the situation with re- 
gard to the price at which fresh market fish were 
selling, say back in the years 1934, 1935? 

Mr. Dixon: Object to that, your Honor, as being 
wholly immaterial. 

The Court: Objection sustained. 

Mr. Margolis: It is preliminary, your Honor. 

The Court: I can’t see how it could possibly be 
material. Objection sustained. 

Q. (By Mr. Margolis): Are you familiar with 
the first attempts to negotiate an agreement cover- 
ing fresh market fish [2928] in the San Pedro area 
and in other ports in Southern California? 

% % * 

A. Yes, I am. 

The Court: When was the first? 

The Witness: Every year since I remember; 
since 1933 until 1937, ’38, ’40 and so on. 

Q. (By Mr. Margolis): Do you recall particu- 
larly the negotiations in 1986 and 1987 with regard 
to fresh market fish ? 

Mr. Rubin: Just a moment. Objeected to—— 

The Witness: Yes. 
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Mr. Rubin: immaterial, and we submit 
this entire line of questioning is immaterial. He is 
employed by Local 33, not the defendant in this 
case, and testifying to matters that are completely 
without the issues of this indictment. 

Mr. Margolis: Local 33 at that time represented 
the small boats. [2929] 

Mr. Rubin: Loeal 33 at that time had small boats. 
There is no testimony—— 

The Court: I remember; I remember. Let me 
see these documents that you were laying a founda- 
tion for or getting ready to. 


(The documents referred to were passed to 
the court.) 


The Court: The objection is sustained. 

Mr. Margolis: I just want to say this, your 
Honor: that there has been some evidence with re- 
gard to negotiations, and this would just round that 
out. 

The Court: The objection is sustained, counsel. 

Mr. Margolis: Very well. That is the only pur- 
pose for which we called this witness. 

The Court: Is that all? 

Mr. Margolis: hat is all I am going to ask him 
under the circumstances, your Honor. 

Mr. Dixon: No cross. 

The Court: The jury may disregard the remarks 
of counsel. You have been in court long enough to 
know that when the judge has ruled, that is the 
end of it. 
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Mr. Margolis: 1 meant, your Honor, that I in- 

tended to comply with your Honor’s ruling. [2930] 
oe BS % 

(The jury was excused and the following pro- 

ceedings were had in the absence of the jury.) 


OFFERS OF PROOF 
Mr. Margolis: Shall I proceed with my offer of 
proof? 
The Court: Yes, if you will, please. 


(Whereupon an offer of proof was made by 
Mr. Margolis and ruled upon by the court, which 
was reported but not transcribed.) 


(Also, Defendants’ Exhibit CC-1 through 
CC-9 were marked for identification.) [2931] 


* * * 


(Reporter’s Note: The following proceed- 
ings are to be inserted at page 2931 in leu of 
the parenthetical note at lines 18 to 17, as fol- 
lows :) 

Mr. Margolis: We offer to prove that if the wit- 
ness Clifford Kennison had been permitted to an- 
swer appropriate questions he would have testified 
as follows: That in his first year of fishing from 
1939 to 1940 his earnings were approximately—— 

% ae * 

Mr. Margolis: ———$700. That since that time he 
has averaged about $1500 a year. That the maxi- 
mum amount that he has earned all together from 
all sources in any year since that time was slightly 
under $2800, of which a little less than $2400 was 
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for fishing, and about $400 from other laboring em- 
ployment concerning which he testified. 

The Court: Casual employment I think he re- 
ferred to it. 

Mr. Margolis: Similarly, if the witness Forrest 
R. Smith were permitted to answer appropriate 
questions he would testify as follows: That he has 
earned, since he started fishing in [2931-a] 1935, 
from both his share as a working fisherman and 
his share as the owner of a boat, from a minimum 
of $800 to a maximum of about $5,000; that he has 
averaged slightly less than $2500 per year; that 
in 1946, which was the year in which he had his 
highest earnings as a fisherman in all of the time 
he has fished, he earned somewhat less than $4,000, 
around $3800 or so, for his share as a fisherman, 
and something less than $1500, about $1300 or $1400 
from the boat share. That during the year 1946 he 
spent about eight months fishing, about eight months 
working at fishing, and he spent about four months 
working at repairing the boat; that the members 
of the crew who worked along with him spent per- 
haps a week ox two, not more than two weeks, re- 
pairing the boat, but also spent eight months fish- 
ing, and that they earned the same amount-——— 

The Court: That is two weeks without compen- 
sation ? 

Mr. Margolis: Working on his boat, that they 
earned all together 

The Court: J mean for the two weeks they didn’t 
get paid? 
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Mr. Margolis: They didn’t get any extra com- 
pensation. That they earned all together the same 
amount as he earned for his share as a fisherman, 
to-wit, somewhere in the neighborhood of $3800. 
That the $1300 or $1400 which was his boat’s share 
was the total compensation which he received 
{2931-b] for the boat and for all of the work that 
he did on the boat over a period of approximately 
four months, and represented at least three and a 
half months more work than the members of his 
erew. Vhatif he had taken the boat to a contractor 
to have the same work done in repairing the boat 
that he did during the four-month period, that it 
would have cost him considerably in excess of $1500 
to have that same work done. That if the boat share 
were credited to his time worked while repairing 
the boat, his earnings would have been less per 
day and per week and per month during that period 
than his earnings for the other eight months per 
day, per week, and per month working as a fish- 
erman. 

Mr. Sawyer, if he would have been permitted to 
answer appropriate questions, he would have testi- 
fied that during the time that he owned and oper- 
ated his boat he never made any money, and that 
he just about broke even on the boat and received 
nothing for his labor; that after he sold his boat he 
went fishing for two and a half months on a share 
vasis on another boat in which he had no interest 
at all, fishing albacore, and during those two and a 
half months earned approximately $600. 
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Tam now going into the Ivankovich offer. Does 
your Honor want to rule on this first? 

The Court: The offer of proof is denied on the 
ervounds indicated in the course of the examination 
of the witnesses [2931-c] by the objections to the 
questions by the government relating to the same 
matters. 

Mr. Margolis: I understand that is immateri- 
ality ? 

The Court: Immateriality. 

Mr. Margolis: I would like to have those docu- 
ments marked for identification now. 

The Court: Very well. Mark them all with one 
number and the clerk can arrange them consecu- 
tively. 

The Clerk: CC, DD—— 

The Court: No. CC-1, -2, -3, -4, -5, -6 and so on. 

The Clerk: CC-1 is the agreement. 

The Court: The remainder are letters? 

Mr. Margolis: The remainder are letters, and 
you might read the date. 

The Clerk: CC-2 is a letter dated February 15, 
1937; CC-3, letter dated February 19, 1937; CC-4, 
letter dated May 12, 1937; CC-5, minutes of Market 
Fishermen’s Division Meeting, San Pedro, Califor- 
nia, Carpenter’s Hall, May 23, 1937; CC-6, min- 
utes of Market Fishermen’s Division Meeting at 
Carpenter’s Hall, June 4, Sunday, August 31, 1937; 
CC-7, special meeting, San Pedro Market Fisher- 
men’s Division, August 29, 1937; CC-8, minutes of 
San Pedro Fishermen’s Division Meeting, Sunday, 
September 12, 1937; CC-9 is a letter dated Septem- 
ber 17, 1937. 
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Mr. Margolis: We offer to prove through the 
witness [2931-d] George Ivankovich, if we were per- 
mitted to ask appropriate questions and he were 
allowed to answer them, the following: That in the 
years 1934, 1935, and, to some extent in later years, 
but particularly during those years, fish often sold 
for so low a price that the fishermen acting through 
him used to call the charities, and in order to com- 
ply with the law and not destroy their fish, rather 
then sell them at the low price that was offered 
they gave their fish away to the charities. ‘That this 
was not an infrequent occurrence, but was some- 
thing that was quite regular. That in 1936 and 737 
there were considerable negotiations in the Los An- 
geles area with the San Pedro wharfside dealers 
concerning an agreement for the price of fresh fish. 
The document CC-1 is an agreement which was pro- 
posed locally to the San Pedvo dealers, as well as 
in other ports, and which was entered into in the 
San Diego area, but the identical agreement was not 
entered into in the San Pedro area, although nego- 
tietions were carried on concerning this agreement 
which was, as far as the San Pedro area is con- 
cerned, a proposal by the union to the market 
dealers. 

That the dceument CC-2 is a letter which was 
received by the witness in his capaciiy as secre- 
tary of Deep Sea and Purse Seine Fishermen’s 
Union, which was the name by which the union was 
known at that time, from the San Pedro Fish Ex- 
change. That the San Pedro Fish Exchange is the 
same organization which has previously been re- 
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ferred to in this testimony [2931-e] and in connec- 
tion with which certain cease and desist orders were 
entered as previously testified. 

That pursuant to the request for negotiations, 
negotiations actually were carried on, but never did 
result in an agreement. 

That the letter CC-3 dated February 19, 1937, 
is also a letter which he received from the San 
Pedro 

The Court: Perhaps you can shorten your offer 
by simply stating that you offer to prove that all 
of those documents are what they purport to be, 
were executed on or about the date they bear, and 
were made pursuant to what their contents purport 
to relate? 

Mr. Margolis: With regard to the letters, if I 
could only add that they were in each case mailed 
to and received by the addressee. 

The Court: They purport to be mailed to him. 

Mr. Margolis: It doesn’t show on the face of 
the document, but we would show that they were 
mailed to and received by the addressee in each 
ease. 


The Court: In other words, that everything tran- 
spired which the relate and purport to have tran- 
spired ? 

Myr. Margolis: That pursuant to the statements 
made in CC-3 with regard to the appointment of a 
man to meet with the committee at the market to 
fix prices to be paid fishermen for their fish and to 
weigh all boxes and fish on the wharf [2931-f] or 
in the market as vou see fit—I am quoting from the 
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jetter there—that is the end of the quotation, the 
union did appoint such a man who for a period of 
several months, four or five months, did act on the 
pier at first trying to negotiate for the individual 
catches of the fishermen for the purpose of getting 
the best possible price for each fisherman; that that 
practice went on for only several weeks because of 
the fact that this individual appointed by the union 
to negotiate in each case was offered uniform prices 
at. any given time or at each different time by all 
of the dealers, and at no time was able to negotiate 
any different price with any dealer than the first 
offer that was made to him at that given time; there- 
fore the negotiation part of the procedure, negotia- 
tion for prices, was attempted only for a period of 
several weeks, two or three weeks, and thereafter 
was not even attempted, but that for several months 
the man did remain on the wharf and did partici- 
pate in the process of weighing the fish as it came in. 

With regard to CC-5, they are a set of minutes 
of May 23, 1937 and show the action that was taken 
at the meeting at that time. 

Similarly with regard to CC-6 and CC-7 and 
CC-8. 

The Court: Very well. The offer of proof is 
refused on the ground of immateriality and remote- 
ness. [2931-¢ ] 


Allied Workers, et al. vs. U.S. A. 1505 
TRANSCRIPT OF TESTIMONY 
(Resumed ) 


The Court: Just a moment. I want to look at 
yesterday’s transcript. 

Mr. Andersen: Page what? 

The Court: 2900 and 2901. The question that 
you were asking the witness Smith to express his 
opinion as to why he always got the same price 
for his fish, which I permitted, and denied the mo- 
tion to strike; I have been wondering if I did not 
make a mistake in respect to that, not only on the 
ground that it was self-serving, but because it is 
immaterial. 

Originally I permitted some testimony on cross- 
examination by the witness Ross, and some of the 
other witnesses on cross-examination by the defend- 
ants as to an alleged or asserted combination for 
violation of the Federal Trade Commission Act, and 
it was in that connection, as I reeall, that the testi- 
mony got into the record. I have indicated since, in 
sustaining objections to offers of testimony [2934] 
by the defendants, that it is immaterial whether or 
not the dealers are or are not in a combine of any 
kind, or do or do not agree among themselves as 
to the price they will pay for fish. If that 1s so, that 
is not a defense to the action here. So J was in- 
elined to think that I made a mistake. 

Do vou wish to have recourse to the record? 

Mr. Dixon: If it please the court, that was the 
thought we had in mind in making the objection, 
that it was immaterial at this time. 
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The Court: I know that. I got to thinking the 
matter over in connection with the evidenee that 
went into the record in that respect, and where the 
government has offered evidence—except prelimi- 
narily at the very beginning of the trial as to the 
nature of the fish business—I have declined it or 
the government hasn’t offered it. 

Mr. Rubin: At this time, if your Honor please, 
we renew our motion to strike the evidence of Mr. 
Smith in that respect in accordance—pursuant to 
the matter contained in the record as indicated by 
your Honor, on the ground that it is immaterial and 
does not tend to prove or disprove any of the issues 
in this case. We feel, also, that a ruling at this 
time will be helpful because it would simply obviate 
additional objections and re-argument as to possible 
subsequent witnesses. [2935] 

Mr. Andersen: We think that this line of test- 
mony is admissible. We also think that an expan- 
sion of that same line of testimony would also be 
admissible. 

The Court: On any other legal grounds than 
those you have heretofore advanced ? 

Mr. Andersen: Yes, on all of those grounds here- 
tofore advanced. 

The Court: On any others than those you have 
advanced ? 

Mr. Andersen: No. J think they have all been 
covered. 

I don’t want to argue it at length, but your Honor 
knows that the defendants here are accused of being 
husinessmen, independent entrepreneurs, or what- 
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ever term the Government chooses to eall them, and 
part of the testimony that we have adduced goes to 
refute that very proposition, to show the circum- 
stances under which they operate. 

For instance, the Government yesterday asked if 
they could fish where they chose and when they 
chose to fish, We propose to show, for instance, 
that that is a matter that the fishermen haven’t any- 
thing to say about at all. 

Likewise with respect to the sale of fish, we think 
that we have the right to show that when these men 
sell their fish, it has already been brought out there 
is only one place, or one type of place where they 
can sell the fish. It has already been gone into on 
the Government’s case, that there have been com- 
binations in the past against the fishermen. We 
[2936] want to show that they really have no op- 
portunity to be these independent businessmen that 
the Government claims they are. 

We want to show that these men are simply work- 
ing fishermen who come in and dispose of their 
products, the fruits of their labor at whatever price 
these people deem fit to pay. They have no choice 
in the matter at all. 

The Court: I think his opinion is the thing that 
I am speaking of now, and I do not think that that 
makes his opinion admissible. Even if your testi- 
mony is admissible as to what prices they received, 
that is a different thing than receiving his opinion 
as to whether there was a combine or not. 

Mr. Rubin: Yes. Now that of course is part of 
the objection. The principal objection, I think the 
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guts of the matter, is whether or not the evidence 
at all is admissible. As your Honor has ruled sev- 
eval times, self-defense is no defense. 

The Court: I say it is his opinion, and if that 
is his opinion, his opinion is that, and even if his 
opinion were true it would not make any difference 
if they were in a combine. 

The Court: I think that I will strike it. 

Mr. Rubin: That is correct. 

Mr. Kenny: Before your Honor rules, there is 
one other thing, I suppose, in which the Court can 
take judicial notice, and that is that the San Pedro 
Fish Exchange, which has been [2937] testified to, 
was the defendant in an antitrust action brought 
by the Antitrust Division and in which the allega- 
tion was that part of their conspiracy was to de- 
press artifically the prices paid to fishermen. 

The Court: That was in 1939, is that right? 

My. Kenny: 1942. 

Mr. Rubin: 1942. It was a civil action. That is 
not the FTC order. 

Mr. Kenny: This is new matter. I just ran 
into it. 

Mr. Rubin: That is not material to this case 
at all. 

Mr. Kenny: Let me tell the judge about it, 
please. It took place in Judge Beaumont’s court. 

Mr. Rubin: We will give them a copy of the 
decree. 

Mr. Kenny: I think that would be helpful. It 
will save our subpoenaing it. We would like a 
copy of the decree and the complaint for the record. 
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That was in 1942 after the FTC. I don’t think that 
that has been brought out, and we do intend to make 
that an offer of proof, and if the Government will 
furnish the decree and the complaint that will be 
most helpful. 

Mr. Dixon: We presume that after that order 
has been entered into that it is not being complied 
with? Is there a presumption then raised? From 
eur point of view, your Honor, it is wholly imma- 
terial. 

The Court: I think it is immaterial. [2938] 

As I endeavored to point out heretofore, the most 
graphic illustration which came to my mind was a 
murder case. You can use self-defense. But in this 
kind of a case you cannot use self-defense. It 
doesn’t make any difference what the other fellow 
tries to do to you. 

Mr. Kenny: We can at least use it to impeach 
the testimony of Mr. Ross, who was a member of 
the Fish Exchange. 

My. Rubin: The Fish Exchange is not a party 
to this case, if your Honor please, and they are 
not being tried in this case. The question of the 
Fish Exchange was brought out by the defendants, 
not by the Government. 

Mr. Kenny: ‘The only thing is, the Government 
brought out this testimony about the eager fish 
dealers who greeted the returning fishermen at the 
wharf and did actively bid for their fish. That just 
isn’t so, and the Government itself has said that 
they combined as recently as 1942 to depress the 
prices paid to fishermen. It seems to me that that 
is Impeachment of a very high quality. 
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Mr. Dixon: The purpose of that is to show the 
buver-seller relationship, your Honor. Mr. Kenny 
has completely misconstrued what that evidence 
shows and the purpose of it. 

The Court: That was offered to be limited only 
to prove that the fish dealers bought fish. 

Mr. Dixon: That is right. 

Mr. Rubin: From these parties and that they 
were not [2939] employees. That is the whole pur- 
pose of even the allegation. 

The Court: JI think it is immaterial whether 
they are a combine or not, and J shall instruct the 
jury as they come down here this morning to dis- 
regard it. 

On the other matter, I would like to see a copy 
of the complaint and the decree so I can fortify 
myself when the situation does arise. 

Mr. Rubin: We would be very happy to supply 
one. 

The Court: Call the jury down. 


(The jury returned to the courtroom at 10:15 
o’clock a.m.) [2940] 


* * * 


The Court: Ladies and gentlemen of the jury, 
vesterday afternoon when the witness Smith was on 
the stand, Mr. Andersen asked him something con- 
cerning his opinion as to why the fish dealers paid 
the same price. The question as finally formulated 
was one which I formulated as follows: 

‘Do you have any opinion as to why you get 
the same price for your fish? 
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“The Witness: Very definitely. 

“he Court: What is your opinion? 

“The Witness: My opinion is that the dealers 
have some method of telling what the other one is 
paying and they all kind of—my opinion is that 
they just group together and set the price.”’ 

1 denied a motion to strike it and stated to you 
that it was opinion evidence and was to be received 
in the record as contra, that is, as against the opin- 
ions expressed by the fish dealers. On further re- 
flection, I recall that the testimony in that respect, 
when it was expressed by the fish dealers, was on 
evoss examination, and, moreover, I am now going 
to grant the government’s motion to strike the testi- 
mony of Mr. Smith as to what his opinion was, for 
the reason that it is completely immaterial not only 
as to what his opinion was, but [2941] if his opinion 
were true that the dealers were in some kind of a 
combination, it is Immaterial to this case, because 
as I have indicated to counsel self-defense is not a 
defense to this type of an accusation by the govern- 
ment. 


GILBERT ZAFRAN 
ealled as a witness by and on behalf of the de- 
fendants, having been first duly sworn, was ex- 
amined and testified as follows: 
& * ay 
Direct Examination 
By Mr. Margolis: 


Q@. My. Zafran, what is your occupation? 
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A. <At the present time I am the secretary-treas- 
urer of Local 36. 

Q. That is of the defendant Local 36? 

A. ‘Thatts meglhit: 

Q. And you yourself are, of course, a defendant 


in this case, is that right? A. Thatsiigei 
Q. Have you in the past been a commercial fish- 
erman? [2942] A. I have. 


Q. When did you start fishing commercially? 

A. I first started fishing in 1925. 

Q. Was that for fresh market fish or for can- 
nery fish? A. Fresh market fish. 

Q. I wonder if you would tell us just generally 
what the nature of your commercial fishing expe- 
rience participation in that industry has been since 
you started in 1925. 

A. I started fishing in 1925 with my uncle. We 
fished barracuda and halibut, that is gill net bar- 
racuda and halibut for the fresh markets. 

Q. How big a boat did you have? 

A. A 45-foot boat. 

@. How many men in the crew? 

A. Three-man erew. And I think, as I reeall, L 
fished on that boat for about five months. Follow- 
ing that I went into the other end of the business 
and worked for the fish dealers. I worked for them 
for a period of six months or so, and then went out 
of the fishing industry altogether; came back in 
again in 1929 and fished on a purse seine at that 
time, fished sardines out of Monterey. 
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Q. That is a big boat, is that right? 

mw Phat’s right. 

Q. How big a boat? 

A. That was about a 72-foot boat [2943] 

Q. Is that the kind of a boat that the members 
of which are eligible for membership in Local 33 
but not in Local 36? A. That’s right. 

@. All right. Go ahead. 

A. I fished the entire season, I believe I was on 
that boat for a period of nine months, and left that 
boat and went small boat fishing again in San 
Pedro. We fished for market fish at that time ex- 
clusively. 

Q. How large a boat? 

A. That was a 45-foot boat. 

@. Three-man crew? 

A. No; it was a little larger crew. There was a 
four-man crew in that instance. We fished three 
or four different types of fish, so we needed more 
people. Fished lobsters and various fresh market 
fish, used nets and hook and line, we used every 
type of gear that it was possible to employ. I was 
on that boat for two or three months, I believe, and 
then quit fresh market fishing. 

Q. Have you resumed fresh market fishing since 
then or any kind of fishing? 

A. Periodically since then, but not exclusively 
for the fresh market. 

Q. What was your next fishing experience? 

A. My next fishing experience was in 1936, I 
believe. [2944] T went back into the purse seine 
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fleet fishing sardines, and I fished purse seine 1egu- 
larly, or I should say continuously for the sardine 
seasons, which was about six months of the year 
is what IL actually fished, and went into other line 
of endeavor for six months of the year and fished 
six months of the year, up until 1939. 

Q. In 1939 what did you do then? 

A. I became the business agent for Local 33. 
That is, the local that is now known as 33. 

Q. What was it known as then? 

A. If believe it was—no, it was the same deal, it 
was the same thing as it is now. It was prior to 
39 that it was the United Fishermen’s Union of 
the Pacific. But at that time it was the same as 
it is now. 

Q. Have vou ever owned a boat? A. No. 

* * ¥ 

Q. (By Mr. Margolis): Have you ever owned 
any interest in a boat? A. No, I have not. 

Q. Then, I assume when you fished, during all 
of these periods when you fished, you fished on a 
share basis on a boat owned by somebody else, is 
that right? A. That’s right. [2945] 

@. How long did you remain business agent for 
Loca] 33, purse seine boats? 

iA Approximately 14 months. 

Q. What did you do after that? 

A. Then I went back fishing. 

Q. Did vou continue fishing unti) vou began your 
present job? 
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A. I fished the one season. Following my resig- 
nation, should 1 say, as business agent of Local 33 
I fished one season, and then I had to quit fishing 
because of ulcers, | had them pretty badly so I had 
to go ashore. I didn’t do any more fishing since 
November of 1942. 

(). When did you become secretary of Local 36? 

A. I think it was in June of 1945. 

@. Have you occupied that position contin- 
uously since June of 1945? A. Ihave. [2946] 

@. What are your duties and what have been 
your duties as secretary of the local? Just state 
them briefly. 

A. Primarily it is to take care of, that is, when 
I first started out it was to take care of, the San 
Pedro unit and to build that as much as possible. 

Q. What do you mean by build it? 

A. Well, get additional membership and take 
eave of the membership that we had there, do what- 
ever was necessary to keep a healthy local going. 
And it developed from that point into taking care 
of the other units as they developed. 

Q. By the other units, you mean the Newport 
Beach unit? 

A. Newport Beach unit, Santa Monica, and so 
forth. 

Q. What kind of activities, however, were unde:- 
taken on behalf of the membership? What have 
vou done? 

A. Well, the activities were to negotiate if there 
was any negotiation to take place, to meet with the 
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dealers whenever it was required, to do everything 
that was necessary to keep the organization func- 
tioning in a proper manner. 

Q. Does Local 36 have an office some place? 

A. Well, we had squatter’s rights, if you want 
to put it that way. 

Q. What do you mean by squatter’s rights? 

A. Just that. We don’t have an office of our 
own, but we are allowed the privilege of using the 
office of Local 33. What I mean by that 1s that we 
are in the office of Local 33, [2947] none of the 
equipment belongs to us, we use whatever we can, 
and the girls that are there of course do whatever 
work they can for me when they haven’t the work 
for Local 33 to do, which means that I have to do 
most of the office work myself. 

Q. You are a fulltime paid employee of Local 
36, are you? A. That’s right. 

Q. Does Local 36 have a fulltime-paid office 
girl? A. No. 

@. Do you have any other fulltime-paid em- 
ployee? 

A. Well, the have a full-time-paid employee in 
Santa Monica and one at San Diego and I believe 
thev have an office gir] in Newport. 

Q. By the way, about how many small boats 
are there fishing out of the San Pedro harbor? 

A. When vou say ‘‘small boats’? do you mean 
commercial boats solely ? 

Q. Yes, small commercial boats. 

A. I would say around 450. 
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Q. Would that include Santa Monica, Redondo, 
or is that just San Pedro? 

A. No, that is just San Pedro. 

Q. Was that same situation approximately true 
in 1946, in June or before June 1946? 

A. Yes, it was. [2948] 

Q. In other words, the number of boats fishing 
out of San Pedro has remained approximately the 


same ? A. I would say so; yes. 
Q. Now does Local 36 have its members on all 
of those boats? A. No. 


Q. On about how many boats of the aoe does 
Local 36 have members? 

A. JI would say about 175 out of the 450. 

Q. Now as to that 175 boats on which Local 36 
has members, are those boats manned entirely by 
members ? A. Unfortunately they are not. 

Q. Are you familiar generally with the size of 
the crews of these small boats fishing out of San 
Pedro? A. I would say yes. 

@. I wonder if you could give us a general pic- 
ture of how they run. 

A. When you say ‘‘crew’’ I don’t quite under- 
stand you. Do you mean the number of men on 
so many boats and so on down the line? 

Q. That is right. For example—maybe we can 
do it this way—there are l-man boats, are there 
not? A. Yes. 

@. Those that are operated just by one man? 

A. That is right. [2949] 

Q. How many of those boats would you say there 
are? 
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A. I would say there are 25 one-man boats. 

The Court: Do they fish fresh fish exclusively ? 

The Witness: No, no. It is both. They may 
fish cannery fish or they may bring fresh fish in. 

The Court: The 450 boats do cannery fishing 
too? 

The Witness: That is right. 

Q. (By Mr. Margolis): Is that 25 one-man 
boats on which there are CIO members or 25 one- 
man boats overall? 

A. I would say 25 one-man boats on which there 
are CIO members. 

@. Do you know how many one-man boats there 
are overall? 

A. You might add an equal number. 

Q. You are more familiar, are you, with the size 
of the boats on which there are union members than 
you are the overall? 

A. Definitely, because I service them more or 
less, or I go aboard them or I contact them more 
often. Therefore I would have a little more idea 
as to those particular boats. 

@. Now there are boats that have two men on 
them ? 

A. Yes, there are boats with two men on them. 

Q. How many of them are there that have union 
members ? 

A. I would say around a hundred, a hundred 
and five. [2950] 
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Q. There are also boats with crews of three? 
me Yes: 
Q. About how many of those boats are there, 
that is, where there are union members on the boats? 
A. About 25 I would say. 
Q. And there are also boats with crews running 


four and five? A. Yes. 
Q. How many boats with union members on are 
there in that class? A. About 20. 


Q. What is the total number of union members, 
that is, Local 36 members, in San Pedro? 

A. When you say total number do you mean 
paid-up members? 

@. Paid-up members. 

A. Approximately 200. 

Q. Was that the situation also in June of 1946 
and prior to June? A. Pretty much so. 

Q. Incidentally, your testimony with regard to 
the size of the boats, would that apply to 1946, in- 
cluding the month of June? 

A. Yes, Iam quite sure it would. 

% * * 

Q. Do you know approximately how many of the 
450 smal] boats that you have referred to engage 
part of their time in catching market fish and 
how many of them engage all of their time in catch- 
ing market fish ? 

* * * 

The Witness: I would say the full time fresh 
market fishermen who fish fresh market fish the 
year ’round comprise about 20 boats. 
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Q. (By Mr. Margolis): About 20 out of 4507 

A. Yes. And the boats that fish fresh market 
fish part of the time through the year I would say 
about 90 in addition to the 20, 90 additional boats 
come to the fresh market fish throughout the vear, 
that is, during the year they bring fresh market fish 
in. So that would make about [2953] 110 boats, I 
would say, that fish fresh market fish some time dur- 
ing the year out of that 450 boats. 

@. And what do the other 340 or so do? 

A. They tie them up. 

@. When they do fish, what do they fish for? 

A. They fish for cannery fish. 

Q. During your experience as a fresh market 
fisherman, which you have testified as taking place 
on and off for varied periods over a number of 
vears, and during your experience as an officer of 
Local 36, have you become familiar with the gen- 
eral custom, general practice, through which fish are 
disposed of by fishermen at the San Pedro wharf? 

A. T have. 

@. Has there been any substantial change in 
those customs or practices or methods by which fish 
have been sold during the period that you have been 
familiar with customs and practices? 

* + oe 

The Court: Did you hear the testimony of the 
witness Smith yesterday ? 

The Witness: Yes, I did. 

The Court: As to the custom and method of sell- 
ing fresh fish, and the practice ? 

The Witness: Yes. 
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Q. (By Mx. Margolis): Would your testimony 
be the same ? A. Yes, I would say so. 

Q. Now during the period that you have been 
familiar the practice, that is, during the period 
when you have been fishing fresh market fish and 
have been an officer, have you observed any kind of 
a change in that custom or practice? 

Mr. Dixon: Objected to as wholly immaterial, 
your Honor, and cumulative. 

The Court: Overruled. 

The Witness: The custom, as far as I know, has 
been about the same right along. 

The Court: I would like to say to the jury that 
a lot of these questions, including the testimony, 
that you cannot [2955] run this business with a pair 
of scissors, you cannot make a straight line, so that 
is bound to have a little variation. So if in your 
minds you happen to think that I have admitted 
something or excluded it, you are to disregard it 
because that responsibility is mine and you are to 
pay no significance to it. 

Q. (By Mr. Margolis): You were present in 
the court room when the witness, Mr. Rose, testified, 
were you? A. I was. 

Q. You heard his testimony about the presenta- 
tion on the 20th day of May to him of a eontract, a 
proposed contract by you? A. I did. 

Q. Did you on that date or about that date pre- 
sent a contract to him? A. Yes. 
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Q. And is that contract the contract which is in 
evidence as Government’s Exhibit 3? Have you 
seen Government’s Exhibit 3? 

A. It appears to be it. 

«). Was anyone else present besides yourself and 
Mr. Ross at the time of that conversation ? 

A. Yes, there were. 

@. Who else was present? 

A. There was Mr. McKittrick, myself, Mr. King, 
and I believe there was one other party but [ am not 
positive, but I believe there were four of us. Three 
of them I am sure of. [2957] 

Q. All right. Do you recall what was said at 
that time? 

A. With relation to my conversation with Mr. 
Ross? 

Q. That’s right. 

A. More or less. That is, the general conversa- 


@. Do you recall the substance of it? 

A. Yes. 

Q. Will you tell us what was said, indicating who 
said what? 

A. Well, when we handed the contract to Mr. 
Ross his first exclamation, should I say, with ref- 
erence to It was that the contract appeared to him to 
be very good, and he went on down the line reading 
it, and he said, well, he thought that stabilization 
would help the entire industry and he was for it. 
Then he suddenly stopped and said, ‘‘We ean’t fix 
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prices,’? because they had been indicted, as I 
understood it, in the past, and they had a life pro- 
bation 

Q. Is that what he said? 

A. Yes, and they had a life probation hanging 
over them and couldn’t fix prices at any time. But 
so far as the agreement, aside from prices, itself, 
that he was in agreement with it, and the only rea- 
son he could not sign the agreement was because of 
this price-fixing they had gone into. And then, of 
course, we went into the business of explaining the 
whole thing and going through the various clauses 
as we understood [2958] them to be, and took in the 
Fishermen’s Act, and we took in all the various deci- 
sions as I knew them that existed at that time. We 
had quite a lengthy discussion, I would say for at 
least a half hour or so, in threshing the entire matter 
out. And we covered all the issues that either of us 
could bring up. However, the conversation ended 
with that, as far as he was concerned he couldn’t 
possibly sign it at that moment because of this 
agreement—this indictment that they had hanging 
over their head, and he wasn’t going to take any 
chances. However, he would submit it to his attorney 
and he would contact us later with reference to the 


signing of the agreement. And that is where we left. 
%¥ * % 


Q. (By Mr. Margolis): Do you recall having 
a subsequent conversation with Mr. Ross a day or 
two before the strike went into effect? 
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A. With Mr. Ross personally or with a commit- 
tee that Mr. Ross was part of? 

Q. With Mr. Ross personally. 

A. Yes, there was a conversation between myself 
and Mr. Ross in which he asked that a meeting be- 
tween the union and the fish dealers 


%* *< * 


take place as soon as possi- 


A. (Continuing) 
ble in order that we may be able to work out what- 
ever disagreement there may have been in relation 
to the contract, and so forth, so that we can get this 
thing straightened out and go fishing. 

The Court: When was this with relation to the 
time you left him the contract? 

The Witness: This was shortly after that day. 
Possibly two or three days following that time. 

The Court: And with relation to the establish- 
ment of the picket line? 

The Witness: Well, that was before the estab- 
Ishiment of [2961] the picket line. 

The Court: All right. 

Q. (By Mr. Margolis): Before we get on to 
that, there is something else I want to direct your 
attention to. At page 167 of the transcript, Mr. 
Ross testified that in a conversation with him you 
stated to him that no fish would be permitted to 
come in on the seaward side or on the land side after 
Saturday, June Ist. Do you recall that testimony? 

A. I recall the testimony vaguely, ves. 
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Q. Did you ever have any conversation with Mr. 
Ross in which the question of fish coming in on 
the seaward side or on the land side after Saturday, 
June Ist was the subject? 


* * * 


A. Yes, I had. 
% * * 
@. Was it shortly before the strike? 
A. Yes, I would say so. 
Q. In the course of that conversation did you 
make the statement which Mr. Ross ascribed to 


A. No, I didn’t make any such statement as 


Q. Will you state what you did say ? 

A. What I did say was that we wanted the agree- 
ment put [2962] into effect and felt that it was a 
just agreement, we felt that it would be satisfactory 
to all, and I couldn’t see any reason of hesistancy 
on their part, and as far as we were concerned that 
we were going to do everything we could in order 
to try to get the agreement put into effect, and if 
they didn’t sign or refused to sign, that ultimately 
we would—well, how would I say it? We would 
advertise the fact that—— 

The Court: Is that what you told him? Not how 
vou would say it now. 

Q. (By Mr. Margolis): Did vou tell him that? 

A. I don’t know whether I used that particular 
term, or whether I said we would picket. But we 
would advertise the fact that we did not have an 
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agreement, and that we wanted one. IJ never said 
at any time to Mr. Ross that we wouldn’t permit 
any fish to come in on the sides. 

* eS * 

Q. (By Mr. Margolis): Before we went into 
this subject you had mentioned a conversation with 
My. Ross in which he asked for a meeting between 
the union and the dealers. When he made that re- 
quest did you make any response ? 

A. Yes, I said we would meet with him just as ~ 
quickly as they wanted, and I believe that a date 
following our conversation was set. [2964] 

Q. A date was agreed upon? 

A. Yes, I think we met the following day, as I 
recall. 

Q. Do you reeall what day it was that you met? 

A. I don’t recall the day; however, it was be- 
tween the 20th and the 29th. It was in there some- 
where, possibly three days or four days after the 
time that we gave out or handed the agreement to 
Mr. Ross, three or four days following that. 

Q. Could it have been May 27th? 

A. No, it wasn’t May 27th, because we had a 
meeting prior to that date. 

(Q. A meeting prior to the meeting of May 27th? 

A. Yes. 

Q. Where was this meeting held? 

A. That was held in the loft of Mr. Ross’ place 
of business. That is, we didn’t go into the office; 
we just went up into the upper loft and we sat 
around on boxes there and discussed the matter at 
that time. 
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Q. His place of business on the wharf, is that 
right ? A. Yes. 

Q. Who was present at that time? 

A. As I remember there was four or five of us 
there. I believe Knowlton was there, and I don’t 
know whether Smitty was, however I think he was. 
Anyhow, there were four or five of the fishermen, 
including myself, that were present at that meeting. 

Q. Who were present of the dealers? 

A. On the dealer’s side, there was four or five 
or six of the dealers who were there at that time 
also. I remember definitely Ross being there, and 
I can’t recall definitely who the others were, but he 
was the spokesman, that is why I can recall his 
being there very cefinitely. However, there were 
four or five others of the dealers there at that time. 

Q. Will you tell us what was said and by whom ? 

A. Well, the agreement, of course, was the thing 
that was discussed, and we wanted. to know what 
objection, if any, they may have had with relation 
to the agreement, and they said they felt they 
ecouldn’t sign the agreement because of the price 
situation. They went into that phase of it. And 
everybody took turns of speaking at one time or 
another. I think we all chimed in, and the general 
discussion as to the signing of the agreement 
went along. As I say, we pointed out the various 
Acts that we thought were a protection for the fish- 
ermen, and they were put into effect because of the 
situation which existed in the fishing industry, and 
allowed the fishermen to form an association for 
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the purpose of bargaining with the dealers, and so 
forth. It was the same thing over and over again. 
We hit everything that we could think of trying to 
work out a satisfactory agreement. But the whole 
thing that stood in the way was [2966 | 

* % * 

Q. (By Mr. Margolis): Tell us what was said. 

A. They said that the reason thev could not sign 
the agreement was because they had formed a com- 
bine before, and that they were indicted, and that 
in view of that they couldn’t sign this agreement 
because it was more or less along the same lines. 
And that is why I say that that was what stood in 
the way. 

Q. Did you have any reply to make to their 
statement that this agreement which you proposed 
was more or less along the same lines as the one 
on which they were indicted? 

A. That was the emphatic part of it. We em- 
phatically stated that it had no relation at all with 
the agreement that they had before; that the com- 
bine which they had was among the dealers them- 
selves for the purpose that was altogether different 
from the agreement which we were proposing. The 
agreement which we were proposing was one of 
fishermen getting together to try to set minimum 
prices with the dealers; whereas in the previous sit- 
uation that they had been indicted on was where 
the dealers got together themselves for the purpose 
of buying fish at a definite price set by them from 
the fishermen, and a definite price at which they 
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were selling to the [2967] other people that they sold 
to, and that is why they were indicted, and that the 
agreement which we were proposing was definitely 
different from that arrangement, and we couldn't 
see any relation between the two, therefore we felt 
that the agreement we were proposing was proper. 

Q. Now what was the conclusion of that meet- 
ing? What was the last thing that was said or done 
at that meeting? 

A. The last thing that was said was in view of 
the fact that none of us present were attorneys and 
we didn’t have a command of the law as we should 
have, that we would have an agreement shortly fol- 
lowing that time with representatives—— 

Q. An agreement or a meeting? | 

A. A meeting, we would have a meeting of the 
two groups with the attorneys present from both 
sides, and we would further discuss the matter. And 
that is when the meeting broke up and. they were 
going to contact us just when the meeting could be 


Q. Was a meeting subsequently held? 

A. Yes, there was. 

Q. When? 

A. That meeting took place on the 27th. 

Q. Of May? A. Of May; yes. 

Q. Where did that meeting take place? 

A. That meeting took place in our office, the 
union office. 

Q. Who was present? 
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A. Qh, there was Mr. Margolis and myself, were 
present, and there were three or four other fisher- 
men, and I believe [2969] there were about four or 
five dealers that eame from their side. 

Q. Do you remember who any of them were? 

A. JI think that Mr. Di Massa was present and 
Mr. Vitalich was present because both of them spoke 
—well, they led the conversation, Vitalich led the 
conversation and Di Massa chimed in quite a bit. 
Hewever, [ am not positive of the other two or 
three. I do think that John Solento was there. 

Q. How about Mr. Ross? 

A. I ean’t recall whether Mr. Ross was there or 
not. However, I think he was. But in view of the 
fact that Vitalich took the lead and Di Massa 
chimed in, I can recall those two definitely, but the 
others are vague in my mind. 

@. Will you tell us what was said by the persons 
present at that conference? 

A. Well, we wanted to find out, that is, T asked 
Mr. Vitalich why their attorney wasn’t present, and 
I don’t veeall just the extent of the conversation, 
but I gathered that for some reason he couldn't be 
there. However, we were going to go ahead and 
try to work out the contract, or the arrangement, 
because of the fact that we did have some legal 
talent there that might be able to throw some light 
on the questions which were in doubt thus far. And 
we went through the same procedure. It was the 
sane old rigamarole except that Mr. Margolis 
brought out the legal points which stood in the way, 
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and he [2970] enumerated the various rulings that 

have been made in any case where the fishermen 

were involved with the dealers, and of course he 

was a lot more versed on it than I had been. [2971] 
¥ * * 

Q. Had you finished your answer, Mr. Zafran? 

A. I just simply wanted to say that Mr. Mar- 
golis was better versed on it than I and he brought 
out all these points a lot clearer than had been in 
the meetings prior to the one that we were at at 
that time, and that we brought out all these various 
points, and still the dealers had the same objection, 
that they couldn’t sign the price-fixing agreement 
simply because they had an indictment handing 
over their heads, and we went on and on about 
these various laws, and so forth, that were in ex- 
istence for the behalf of the fishermen, and it wound 
up with the same deal of no matter how much 
ground we covered or what we tried to do the deal- 
ers said they couldn’t sign because they had been 
indicted before. 

Well, that is what was said at that meeting. 

Q. Following that meeting on May 27th did you 
send to the dealers this letter which is in evidence 
as Government’s Exhibit 5? 

A. Yes, I did. [2972] 

* * * 

Q@. Directing vour attention to the second para- 
graph, ‘‘The purpose of this decision was to exne- 
diate matters and get a decision from the Govern- 
ment agencies in reference to the legality of sign- 
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ing a minimum price agreement,’’ I will ask you 
whether reading that paragraph refreshes your 
recollection as to any other matters which were dis- 
cussed at the May 27th meeting immediately pre- 
ceding the sending of that letter, Government’s Ex- 
hibit 5. 

A. Yes, it does very definitely. 

(). Will vou tell us what it was? [2973] 

% # % 

The Witness: They said that they had contacted 
the Government for the purpose of getting a ruling 
on the legality of the agreement and in view of the 
fact that the Government was slow moving on these 
issues that they felt that if we went ahead with the 
program as we had outlined it, or as we had indi- 
cated that we would strike if we didn’t get an agree- 
ment, that that would more or Jess hurry the Gov- 
emment agencies into giving us an opinion and 
that possibly that would bring about a quicker 
settlement of the whole deal. 

Mr. Dixon: Now, if the Court please—is the 
answer concluded ? 

The Witness: IT was just going to say that that 
is the [2974] reason that this was sent as it was. 

Mr. Dixon: IT ask at this time that the jury be 
instructed that the Government is not authorized 
to give any private citizen any legal opinion con- 
cerning any contract, that the only opinions that 
the Government or its Attorney General or its rep- 
resentatives can give to any person is a governmen- 
tal official in an official capacity. 
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Mr. Margolis: If your Honor please, we assign 
that as misconduct, and we would like an opportu- 
nity, if that is the Government’s claim, to put on 
evidence that the Government does not follow that 
practice but does give opinions, and particularly in 
the fishing industry it has given opinions in rela- 
tion to this very subject matter under discussion. 

¥ * * 

The Court: I will deny the motion. If there is 
any objectionable ground it would seem to me that 
it is immaterial, but even on that basis I think it 
is admissible. This is a discussion between these 
people and the dealers. The dealers. [2975] are not 
the prosecutors here and at the appropriate time I 
will and intend to give the jury an instruction that 
in the prosecution of offenses, if the evidence de- 
velops that other people are or have been guilty of 
the same or similar offenses, that it is no defense 
to the people who are charged here or on trial at 
the particular time. [2976] 

38 % oe 

Q. (By Mr. Margolis): I believe we had fin- 
ished the meeting of May the 27th, 1946, Mr. Zafran. 
Was there a subsequent meeting at which you were 
present between representatives of the union and 
the dealers ? A. Yes, there was. 

% * * 

Q. (By Mr. Margolis): Do you recall the date 
when that next meeting was held ? 

A. I believe it was June 7th. 
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Q. Where was that meeting? [2977] 

A. That was held in the office of Mr. Ross. 

Q. Upstairs? 

A. Yes, on the waterfront upstairs above his 
place of business. 

Q. Do you recall who was present at that meet- 
ing? 

A. Well, there was Mr. Ekdale, Mr. Ross, Vita- 
lich—I ean’t recall who the other dealers were, but 
there were four or five dealers there; and Mr. Mar- 
golis, myself, and three or four other fishermen 
were there at that time. [2978] 

* * * 

Q. (By Mr. Margolis): The question was, so 
that we don’t have to go back, what was said by 
the various persons at this meeting of June 7th 
held in Mr. Ross’ office. 

A. Well, the bulk of the conversation was car- 
ried on between Mr. Ekdale and Mr. Margolis in 
relation to the agreement which was being proposed. 

Then, as I stated before, al] these issues were cov- 
ered very definitely, the thing was thrashed out and 
beat around so much there wasn’t anything that was 
not discussed except at this meeting there was 
brought out the letter which had heen sent to 
the 

Mr. Rubin: Now, just a moment. if vour Honor 
please. If it is going to be a letter that has been 
rejected in this case we submit that that should 
be a matter of offer of proof and not gotten to this 
jury. 
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Mr. Margolis: It is a question of what was said 
mere, 

The Court: This relates to the letter which I re- 
fused to admit in evidence, does it, counsel? 

Mr. Margolis: I believe it does, your Honor, 
but the Government has made certain statements 
about its practices, and this is part of the conver- 
sation that took place. 

We are not offering these conversations, your 
Honor, to prove the truth of any of the statements, 
we are merely offering to prove what was said or 
done. On this business of [2981] self-serving, what 
is done during the course of this sort of 4 series 
of acts is generally talking. That is generally what 
is done. 

The Court: What is done is what is said. I will 
overrule the objection. 

Mr. Rubin: May I be heard for one moment? 

If your Honor please, the technique of getting 
this letter through a conversation was precicely the 
same technique that was used at the time your 
Honor rejected it. 

The Court: On cross-examination. 

Mr. Rubin: On cross-examination, and this is 
their direct case. This isn’t our case. We haven’t 
opened up the subject. We have excluded it be- 
eause we felt it was immaterial, and your Honor 
has no ruled. 

Mr. Margolis: We weren’t allowed to go into 
this meeting on cross because the meeting had not 
been opened up by the Government. 
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Mr. Rubin: Precisely, and this is their defense 
and they are trying to meet some evidence that we 
haven’t put in. 

Mr. Margolis: The question is, if there are a 
series of meetings and the Government proves two 
or three, can we prove the rest? 

The Court: No, that isn’t the question at all. 
The objection will be overruled, and if it is imma- 
terial I will strike it. [2982] 

Go ahead. You said except that somebody said 
something about a letter. 

The Witness: It wasn’t just something said, 
there was a great deal of discussion which was had 
in relation to this. That is why I recall it now. 
In fact, it had been discussed in the previous meet- 
ing, May 27th, but at this time there was a great 
deal of discussion in relation to the letter which 
was sent by Assistant Attorney General Berge to 
the dealers, I believe, in the Alaska case where the 
operators or the dealers and the fishermen 

My. Rubin: Just a moment. The letter is 
marked for identification. It speaks for itself. We 
submit it wasn’t sent to the dealers in Alaska at 
all. It has been offered and rejected as immaterial. 

The Court: I remember reading that letter. 
There has been considerable dispute and discussion 
about it, and the letter is immaterial and the wit- 
ness’ statement concerning the letter is immaterial, 
and what was said there concerning the letter is 
immaterial. 
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Q. (By Mr. Margolis): Let me ask you this: 
Was this letter exhibited to any of the parties at 
this meeting ? A. JI believe it was. 

The Court: It is still immaterial. 

Mr. Margolis: I would like to again lay my 
foundation [2983] for my offer of proof, your 
Honor. 

Mr. Rubin: We submit that such an offer should 
be made out of the presence of the jury. 

Mr. Margolis: I am just going to offer the 
letter. I am not going to tell the jury what is in 
the letter. 

Mr. Rubin: We will stipulate to the foundation,’ 
your Honor please, as to the authenticity of the 
letter. 

Mr. Margolis: That isn’t the foundation I want. 

Q. Was this letter, which is marked Defend- 
ants’ Exhibit D for identification, the letter which 
was exhibited to the parties at this meeting of June 
7, 1946? A. I believe it was. 

Q. And is this the letter that was discussed ? 

A. Yes. 

Q. What was said about this letter? 

Mr. Rubin: Now, if your Honor please, same 
objection. 

The Court: Same ruling. It is immaterial. 

Mr. Margolis: We would like to renew our offer 
for the record, your Honor, of Defendants’ Exhibit 
D for identification, and particularly in view of the 
statement made by Mr. Dixon that the Government 
never gives advisory opinions. 
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Mr. Dixon: If the Court please, I rise to ask 
that the jury be instructed to disregard the last com- 
ment of counsel with reference to my remarks. 

Mr. Margolis: Mr. Dixon made the remarks in 
the presence [2984] of the jury. He said the Gov- 
ernment never gives advisory opinions. It works 
both ways. 

Mr. Dixon: I understood your Honor did not 
srant my request. 

The Court: I did not grant your request. The 
jury are instructed to disregard Mr. Dixon’s re- 
marks previously made to the jury and Mr. Mar- 
golis’ remarks, all relating to the subject matter of 
whether the Government does or does not advise 
anybody. 

J endeavored to straighten the matter out in what 
I thought would be sufficient in the minds of the 
jury by stating to them that if anybody is or is not 
guilty of an offense, or if any evidence points to 
it ov indicates it, that that cannot be used as de- 
fensive matter to the charge of a crime because, as 
I indicated before, this is not like a murder case 
where you can use self-defense. 

Mr. Rubin: If the Court please, for the purpose 
of the record we will object to the introduetion of 
Exhibit D. I do not believe there is an objection 
in the record. We object on the ground that it is 
immaterial. 

Mr. Kenny: I don’t think this is offered in self- 
defense. This might be offered on the theory that 
the District Attorney has provided a weapon to the 
murderer. 
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Mr. Dixon: Now, if the Court please, I rise 
again. I think we have gone into this matter several 
times before. [2985] 

The Court: Yes, I think we have. 

Mr. Dixon: And your Honor has ruled it imma- 
terial. 

The Court: And it is still immaterial. The ob- 
jection is sustained. 

Q@. (By Mr. Margolis): Now, omittmg any- 
thing with reference to this letter in that conver- 
sation, the discussion on the subject of the letter, 
Defendants’ Exhibit D, omitting that entirely, is 
there anything further that was said at that meet- 
ing which you have not yet testified to? 

A. Well, except to say that we have gone into 
all phases of everything that was possible and the 
attorneys, of course occasionally myself and some 
of the fishermen, as well as the dealers, would take 
up some parts of the conversation, and there was 
a thorough discussion had in relation to all the 
aspects concerning the agreement and themselves 
or the indictment which they had had, and the whole 
picture was thrashed out very, very definitely. 

Q. Now were you present at a meeting in Mr. 
Ross’ office on June 10, 1946? 

Mr. Rubin: May this be subject to the same 
objection and same motion to strike, if your Honor 
please? 

The Court: Yes. 
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Q. (By Mr. Margolis): At which Mr. Kibre 
and several other fishermen were [2986] present? 

AS YES. 

Q. And Mr. Ekdale, Mr. Ross, Mr. Vitalich and 
othe: dealers were there, is that right? 

A. Yes, they were. 

Q. Now for the purpose of trying to shorten 
this—this may be technically incorrect, so I will 
rephrase my question, but I just want to shorten 
it—did vou hear Mr. Kibre’s testimony with regard 
to what occurred ? A. Yes, I did. 

Q. At this meeting of June 10th? A. Yes. 

Q. If I were to ask you the same questions with 
regard to what was said and done at that meeting 
of June 10, 1946, would your testimony be substan- 
tially the same ? ite Yes 

@. Were you also present at a meeting of June 
11, the next day, in Mr. Ekdale’s office in San Pedro 
at which were present, in addition, Mr. Ross, Mr. 
Ekdale, Mr. Margolis, Mr. Kibre, and perhaps one 
or two others ? A. Yes, I was. 

Q. And were you present in the courtroom when 
Mr. Kibre testified about what happened at that 
meeting, the conversation, the dictation of the let- 
ters, and so forth? A. I did. [2987] 

Q. If you were asked the same questions as Mr. 
Kibre was asked about what was said and what was 
done at that meeting would your testimony be sub- 
stantially the same? A. It would. [2988] 

Q. Did you present a contract similar to Govern- 
ment’s Exhibit 3, which you identified this morning, 
to Mr. Vitalich? A. Yes. 
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@. And was that on the same day that the con- 
tract was presented to Mr. Ross? 

A. Yes, it was. 

@. Who was present? The same people as in 
the case of Mr. Ross, except that Mr. Vitalich was 
there instead of Mr. Ross? A. That’s right. 

@. Do you recall what the conversation was at 
that time? 

A. Yes. The conversation was along the same 
lines as carried on with Mr. Ross, for the exception 
that we didn’t go into the matter as extensively as 
we had with Mr. Ross. However, we talked there 
about 10 minutes regarding the contract and the 
various phases of it, and so forth. And it was more 
or less the same procedure followed. 

Q. Did the conversation last more than just a 
minute or two? 

A. I would say between five and ten minutes, 
anyway. There was more than one or two words 
said. 

Q. Do you recall the testimony of Mr. Hamilton 


in this court room [2989 ] 
% * % 
A. Yes, sir. 
Q. to the effect that he had certain conver- 


sations with you concerning joining the union in 
1946? Did you have such conversations with Mr. 
Hamilton ? 

A. I talked to My. Hamilton with relation to 
joining the union on three or four occasions. 

Q. All right. When was the first time? 
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A. I don’t recall just when the first time was, 
but I would say that it was in the early part of 1946 
when I went aboard the boat that he was fishing on 
with Mr. Tufts and a couple of other boys, and we 
discussed the matter of joining the union very thor- 
oughly. We went into all phases of it. I tried to 
explain the benefits of an organization, and so forth. 
And on the other occasions that I had occasion to 
talk with him along those lines, more or less the 
same pattern was followed, trying to show the bene- 
fit of the union and how we should all hang to- 
gether, and so forth and so on. It was just a matter 
of trying to sell him the idea of the benefits of an 
organization such as ours. 

Q. Did he join the union the first time you talked 
to him? A. No, he did not. 

Q. Did he at any time join the union? 

A. Yes, he did. 

Q. When did he join and will yon state the cir- 
cumstances, [2990] if you know? 

A. He joined the union during the period of the 
strike. However, no one, that is, not myself or any- 
one that I knew of, confronted him with joining the 
organization during that time or shortly prior to 
that. The circumstances under which he came to 
join the organization was, as J understood it, that 
he and Mr. Tufts and all his crew came to the office 
and said, ‘‘We want to join the organization.’’ So 
in view of the fact that we had contacted all of 
them before, we certainly weren’t going to say no 
at this time. And they joined the union. 
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Q. Did you contact them about joining the union 
during the strike? 

ma, No, sir, I did not: 

Q. Did you at any time tell Mr. Hamilton that 
he would have to join the union in order to go 
fishing ? 

A. I never said any such a thing, because the 
facts speak for themselves. He was fishing after I 
talked to him three or four times about joining the 
union. : 

Q. Did you during the strike tel] him that he 
had to join the union? 

% * oS 

The Witness: No. 

Q. (By Mr. Margolis): Did you ever tel] that 
to anybody? A. No. [2991] 

Q. Did Mr. Hamilton fish during the strike at 
a time when he was not a member of the union? 

A. I can’t say whether he did or not at that 
time, because it was shortly after the strike had 
been under way that they did come in and join. 
Whether he fished prior to that time I can’t say. 

Q. Mr. Zafran, Government’s Exhibit 27 in evi- 
dence is a letter dated May 18, 1946 addressed to 
George Castagnola Fish Company, Santa Barbara, 
California, purporting to bear your signature. That 
is your signature, isn’t it? A. Yes. 

% * ae 

Q. (By Mr. Margolis): I want to direct your 
attention particularly to one sentence of that letter: 
‘The fishermen are determined that prewar condi- 
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tions will not return and insist upon a stabilization 
agreement for all of Southern California.’’ What 
prewar conditions did you have reference to in 
that letter ? 

Mr. Rubin: If your Honor please, that is ob- 
jected to as varying the terms of a written instru- 
ment. The document speaks for itself, and we sub- 
mit this witness is not entitled to explain away these 
writings. They are admissions against [2992] 
interest. 

The Court: The objection is sustained. 

Mr. Margolis: We don’t want to explain them 
away. 

The Court: The objection is sustained. 

Mr. Margolis: I ask that the jury be instructed 
to disregard Mr. Rubin’s statement that we want 
to explain away these writings. 

Mr. Rubin: It is part of my argument as the 
basis of the objection. 

The Court: Well, you should not argue in the 
presence of the jury. The objection is sustained, 
and whatever reason the defendant had to offer 
is not admissible, and the reason the objection is 
sustained is because it is a self-serving declaration, 
it is made to vary the terms of a written agree- 
ment, and that portion of Mr. Rubin’s objection is 
good and the rest of it will be disregarded by the 
jury. 

Mr. Margolis: Your Honor, I will submit that 
the testimony we will offer will not vary this doeu- 
ment in the slightest. We stand upon the document. 

Mr. Rubin: Then it is immaterial. 
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The Court: The objection is sustained, and the 
statement of Mr. Margolis will be disregarded. The 
evidence is not admissible either from the witness or 
by statement of counsel. 

Mr. Margolis: If your Honor please, with res- 
pect to Government’s Exhibit 205, which are the 
minutes of the Joint [2993] Executive Meeting, 
dated May 25, 1946, the last two ae there- 
of, which were 

The Court: Excluded? 

Mr. Margolis: excluded by the offer of the 
government we would like to offer. 


(The document was passed to the court.) 


The Court: It may be admitted. 
The Clerk: That will be DD., 


(The portion of the document referred to 
was received in evidence and marked De- 
fendants’ DD.) 


Mr. Margolis: Ladies and gentlemen of the 
jury, the two paragraphs which have just admitted 
as Defendants’ Exhibit DD, nee 1S @) ines ae 
Government’s Exhibit 205, reads: 


‘“Moved, seconded and carried that we e notify 
our International Office of the condition here 
and request their financial, po and economic 
support. 

“Moved, seconded and carried that we re- 
quest the various CIO state and local ‘councils 
asking their financial, moral and economic 
support.”’ 
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Q. Iwill ask you, Mi. Zafran, whether the action 
that was earried at that meeting was followed 
through. 

Mr. Dixon: We object to it as being wholly im- 
material, your Honor. 

The Court: I cannot see the materiality of it, 
counsel. The objection is sustained. [2995] 

* * ahs 

Q. (By Mr. Margolis): I want to direct your 
attention, Mr. Zafran, to the strike committee meet- 
ine minutes of May 30, 1946. You were present at 
that meeting, were you not? 

A. I believe I was; yes. 

Q. Now that meeting refers to—well, the follow- 
ing appears there—‘‘'The attached list of boats will 
be contacted. Publicity and registration committee 
to send them a letter to help in the strike. If they 
do not comply action is to be taken against them. 
This matter is to be attended to immediately.’’ Was 
there any discussion at that meeting as to what 

A. The only action to be taken that was dis- 
cussed would be that after these boats had been con- 
tacted a number of times and they definitely indi- 
eated their unwillingness to aid in the difficulty, that 
we would put them on the unfair list. 

Q. Was an unfair list ever made up? 

A. Well, a list was made up. It had been made 
up quite some time later than May 30th though. 

Q. What action, if any, was taken by the union 
or by yourself of by any other defendants, as far 
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as you know, with respect to these boats whose 
names were put on the unfair list or with respect 
to the fishermen working on said boats? 

A. No action was taken. [2996] 

Q. It was simply put on an unfair list, is that 
right? A. That is right. [2997] 

% * % 

Q. Mr. Zafran, I would like to direct your atten- 
tion to Government’s Exhibit 201, which is the 
minutes of the barracuda conference of April 18, 
1946. In the minutes there appear certain reports 
with regard to prices being paid. ‘‘ Brother Black, 
Redondo Beach, could get 12 cents if it wasn’t for 
ceiling price. Ceiling price being paid. Gilbert Za- 
fran, San Pedro, ceiling price being paid.’’ That 
is you made that report, is that right? ‘‘ Brother 
Bruce, Newport Beach, same condition, not enough 
fish coming in to change condition. San Diego, 
ceiling price being paid off and on. Unstable price 
condition.’’ Do you recall those reports bemg made 
at that barracuda conference? 

A. More or less. 

Q. Do you recall what period of time was cov- 
ered by [2998] those reports? 

A. A very short period. 

Q. What do you mean ‘‘very short period’’? 

A. Well, what was asked is what were the vari- 
ous prices in the various locals, and as each party 
in that particular port made a report he said the 
price that was being paid, and certainly we don’t 
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go very far back. It was just that it was the current 
price, and the current price was the price that was 
being discussed. 

@. I see. 

A. I wouldn’t go back more than a week or two 
at the most. 

The Court: By the way, counsel, I don’t know 
whether you will need it in connection with the ex- 
amination of this witness, but I thought before he 
got off the stand I should rule, in order that you 
could guide your examination. As to Exhibit K, the 
objection is sustained. It is not admitted. 

Mr. Margolis: We would like to have that stand 
as an offer of proof, your Honor. 

The Court: Very well. The offer of proof will 
be denied. 

Mr. Margolis: Now, your Honor, with regard 
to Government’s Exhibit 202, we would like to offer 
the balance of that exhibit which was excluded by 
the government,s offer. 

(The document was passed to the court.) 


*% Be * 


The Court: Very well. The objection is over- 
ruled. The matter is admitted in evidence. 
The Clerk: That will be EE. 
(The portion of the document referred to 
was received in evidence and marked Defend- 
ants’ Exhibit HE.) [8000] 


Mr. Margolis: Ladies and gentlemen of the jury, 
this is a letter dated April 25, 1946, addressed 
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‘‘Dear Member’’ and bearing the signature of Guil- 
bert Zafran, secretary and treasurer. 

It refers to the barracuda conference of April 18, 
1946 and because other portions of the letter have 
already been read to you JI will only read the por- 
tions which are now in evidence. 

* * * 

Mr. Margolis: Ladies and gentlemen of the jury, 
I am doing this only to save time. The entire letter 
will be available to you because it is all in evidence 
now. 

(At this point counsel read Dekeuamaist Ex- 
hibit DD to the jury.) 


Q. (By Mr. Margolis): Now, Mr. Zafran, you 
were here in the courtroom when Mr. Kibre testi- 
fied concerning a number of conferences that market 
dealers had concerning the question of a marketing 
[8001] program, some of which meetings were at- 
tended by representatives of the Fish and Wildlife 
Service and particularly by Mr. Ralph Russell ? 

A. I was. 

@. And you heard his testimony with regard to 
those meetings? A. Isai 

Q. If vou were to be asked the same questions 
as he was asked with regard to those meetings, 
would your testimony be the same? <A. Yes. 

Q. I will also ask you if this paragraph, in 
which you state, ‘‘Towards this end we have had 
two meetings with the local and Washington re- 
presentatives of the Fish and Wildlife Service,”’ 
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ete., referring to Mr. Ralph Russell, is that a re- 
ference to those meetings to which Mr. Kibre has 
testified ? 

A. Yes, there was a Ralph Russell and Harry 
Hinkle of the local office here. 

Q. Of the local office of the Fish and Wildlife 
Service ? A. Yes. 

Q. You were appointed, were you not, as a mem- 
ber of some sort of a committee in connection with 
those meetings? A. I was. 

Q. What was that committee? [8002] 

A. It was a committee set wp for the purpose of 
trying to work out a program of unifying the in- 
dustry for a marketing program, and Mr. Ralph 
Russell was there for the purpose of lending aid 
in whatever manner he could because he carried on 
these advertising programs or marketing programs 
in the East in the past and he had a whole serap- 
book of all the various advertisements that had 
been presented in these different cities, which was 
helpful to the committee and we were about to in- 
augurate that particular type of program in this 
area. 

Q. Did the committee to which you were ap- 
pointed have any meetings? 

A. The meeting at which the committee was ap- 
pointed for the purpose of carrying this program 
out was the last meeting that was held. At that time 
they appointed members on that committee, and I 
was appointed or at least elected as a member of 
that committee. However, the committee after being 
set up did not meet. 
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Q. Do you know what happened in connection 
with that program ? 

A. Just one of those things. There was no parti- 
cipation by all parties concerned and it just folded 
up. 

Q. Now, Mr. Zafran, I direct your attention to 
Government’s Exhibit 211, which is the minutes of 
the strike committee meeting of June 1, 1946, and 
particularly to that [8003] portion of that exhibit 
referring to the publicity committee and stating 
‘The committee has not known what has been re- 
leased to papers. Insufficient things to release.”’ 
Now I want to you to state, first of all, what the 
functions were—I will withdraw that. 

Was there a publicity committee which fune- 
tioned throughout the month of June 1946? 

A. Yes, there was. [8004] 

Q. All right. And what were the functions of 
this publicity committee? 

A. The functions of the publicity committee 
were to acquaint the press with whatever was tak- 
ing place place in relation to the dispute. 

Q. By “whatever was taking place,’?’ You mean 
the demands of the union, and so forth? 

A. The demands of the union or the position of 
the dealers, and what progress was made with the 
various meetings of the dealers, and keep the press 
acquainted with the situation as a whole. We had 
nothing to hide, and we wanted to let the people 
know what was going on. That was the purpose of 
the publicity committee. 
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Q. (By Mr. Margolis): You are familiar with 
the clearance cards procedure that was used in San 
Pedro? aw, 1 am. 

Q. Tell us what that procedure consisted of, 
what were the steps that were taken. 

“A. The steps concerning the clearance cards 
was very Simple: it was simply that the clearance 
card was issued for the purpose of indicating that 
that member had complied with the policy of the 
organization. And the union set down a certain 
policy for its members, and the clearance card was 
merely to indicate that he had followed out that 
particular policy. 

Q. Was that issued just to members, or was it 
also [8006] issued to non-members ? 

A. It was not restricted to anyone, except that 
anyone who wished to follow the policy of the or- 
ganization was given the same type of indication 
that he had done so. 

Q. What was the procedure in obtaining and 
issuing these cards? 

A. The procedure in obtaining one was simply 
to come into the union and ask that he wished a 
clearance. A clearance was given to him, and if he 
stood picket duty, or whatever the case might be, 
that card was punched to simply indicate the 
amount of times that he had stood picket duty, or 
whatever else had been the ease. 

Q. If a man was given a clearance card in San 
Pedro, was the clearance card used in other ports? 
And if so, for what purpose? 
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A. It wasn’t used in other port except to indicate 
if someone should ask him—for instanee, if he went 
fishing out of Newport or San Diego, or anywhere 
else for that matter, if he happened to be asked if 
he had a clearance card, he would show it. In New- 
port they wanted to know whether or not he had 
a clearance card as to whether he had complied with 
the policy of the organization in San Pedro, and he 
would just simply show it. Aside from that there 
was no other use. 

Q. Do you know if boats went fishing without 
clearance cards? [3007] 

¥ * € 

The Witness: Yes, I know. 4 

Q. (By Mr. Margolis): Did boats go fishing? 

The Court: Objection overruled. 

A. They did. 

Q. (By Mr. Margolis): Was any action taken 
by the union against any of those boats’ which 
fished without clearance cards, aside from placing 
them on the unfair list as you have testified. 

nS % x 

The Witness: The answer is no. 

Mr. Margolis: May I have Exhibit 304, Mr. 
Clerk ? 

If your Honor please, on this exhibit 304 there 
was also an omitted portion on page 1, that is, in 
the offer, and we would like to offer that omitted 
portion. a 


1554 Local 36, Int’l Fishermen and 


(Testimony of Gilbert Zafran.) 

The Clerk: FF. 

(The document referred to was marked De- 
fendants’ Exhibit FF, and was received in 
evidence. ) 

Be * * 

Mr. Margolis: This is Exhibit 304, a portion 
of which is now Defendants’ Exhibit FF. It is a 
copy of the minutes of the regular meeting of 
Fishermen’s Union No. 36, dated June 3, 1946, and 
portions of the minutes have already been read, and 
I will read you the portions which have been omit- 
ted. 

(Whereupon counsel retad to the jury from 
Defendants’ Exhibit FF.) [3010] 


Q. (By Mr. Margolis): Now, in that same set 
of minutes dated June 3, 1946, there appears the 
statement, ‘‘Zafran says that he is of the opinion 
that any fisherman now declared unfair, we are in 
a good position to stop unfair albacore fishermen.” 
Does that represent everything that you said on 
that subject? 

* * * 

A. I think I recall the meeting now. Just read- 

ing the head of the minutes recalls it to my mind. 


% * % 
Q. (By Mr. Margolis): You attended a meet- 
ing at Newport, is that right? A. Yes. 


Q@. Now my question was whether that para- 
graph that [ read to you—do you have it in mind, 
the one I read to you? A. Yes. 
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Q. Whether that represents all that you said or 
accurately what you said at that meeting. 

A. No. it does not represent anything that was 
said. 

Q. Will you tell us what was said on that oc- 
casion ? 

% ¥ * 

The Witness: There was a lot of discussion 1 
reference to that particular subject, but what I had 
Said was not simply that we would be in a better 
position in relation to the unfair boats, but that is 
the strike had gone along to a point where we did 
declare boats unfair and actually put it into effect— 
we hadn’t done so and we hadn’t contemplated it at 
that time—but had we declared the boats unfair and 
put it in effect we then would have been in a better 
position [38012] to carry it out because the cannery 
workers were members of an organization and they 
wouldn’t work any fish which was declared unfair, 
and things along that line. 

Loeal 33 was composed of union people and these 
of course would support the action, and so forth. 

So that definitely rounded the picture out if we 
did declare the boats unfair, that the other organi- 
zations wouldn’t take care of the fish handled by 
unfair boats. 

Q. Was any action ever taken by the union to 
achieve that result? A. No, there was not. 

Q. Now on that same exhibit, at the bottom of 
page 1, there appears, ‘‘San Diego was fishing but 
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on a previous agreement but no minimum price 
set.”’ Do you recall what was said with regard—L 
will withdraw that. 

Does that represent everything that was said on 
that subject ? 

% cy & 

The Witness: No, it wasn’t everything that was 
said. 

Q. (By Mr. Margolis): Will vou tell us the 
substance of what was said on that subject? 

A. I think that I was the one that was speaking 
in this particular instance, and I said that San 
Diego was fishing on a previous agreement, the pre- 
vious agreement being that they had agreed with 
the San Diego dealers that the unions in the area, 
which are both AFL and CIO in San Diego, would 
agree or at least set a price in the morning and that 
that price would prevail throughout the day, and 
that is what had been going on, and they were fish- 
ing on that basis, and I centered around that parti- 
eular trend of thought. 

The Court: That is, that all dealers—— 

The Witness: In San Diego. 

The Court: would set the same price? 

The Witness: No, not that the dealers would set 
the price, but the dealers and the union agreed that 
the union would set the price for the fish for their 
members that morning. 


The Court: The union would set the price of 
which [3014] everybody would pay ? 
The Witness: Which all dealers would pay; yes. 
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Q. (By Mr. Margolis): Was that done by nego- 
tiation between the union and the dealers? 

A. Yes. 

Q. On page 2 of that same exhibit I direct your 
attention to the following language, ‘‘Coleman sug- 
gests that we send up a boat to Santa Monica or 
where needed to help those fishermen dispose of 
their fish if necessary.’’ Will you state whether or 
not that was all that was said on that subject? 

A. No, that wasn’t all that was said. 

Q. Will you tell us what was said, the substance 
of what was said on that subject? 

A. The reason Coleman make the recommenda- 
tion to send a larger boat to Santa Monica to pick 
up fish there was because 

The Court: You are saying what he said or the 
reason he said it? 

The Witness: That is what he said. 

The Court: All right. 

The Witness: He said, we should send a boat 
to Santa Monica to receive fish from the union boats 
that could not dispose of their fish in that area, and 
I pointed out that [8015] there was no dispute there, 
that there was no need for a boat at that time, that 
everything was going along all right, but should it 
be necessary to inaugurate that type of service, 
well that would be something in the future. And that 
is what was said at that particular time. 

Q. (By Mr. Margolis): Was such a service 
ever inaugurate. ? A. No. it was not. 
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Q. Now at the top of page 3, Mr. Zafran, of the 
same minutes there appears the statement, ‘“‘We 
should not allow anyone through our lines no mat- 
ter what the pretense.’’ Do you remember whether 
that is an accurate statement or a complete state- 
ment of what was said on that subject ? 

Mr. Rubin: Now, if the Court please, we renew 
our objection at this time that it is endeavoring to 
vary the terms of a written instrument. 

The Court: No, that objection is not good. 
Assume you had a written confession of somebody 
and it was introduced in evidence. He could take 
the witness stand and say, *‘I didn’t say that,’’ and 
it would be admissible. Now these were all admitted 
here as admissions against interest. 

Mr. Rubin: If your Honor please, they are ad- 
mitted, this particular minute is a minute of New- 
port Beach unit. 

The Court: And it is admissible against all de- 
feudants as an admission against interest for what 
they did in the [3016] nature of what you assert 
to be a conspiracy. 

Mr. Rubin: That is correct. It is admissible 
against them under the laws of conspiracy because 
they are co-conspirators, but this particular docu- 
ment 


Mr. Margolis: because they are claimed to be 
co-conspirators. 

Mr. Rubin: Because they are alleged to be co- 
conspirators, that is correct—but this particular 
document is neither a confession nor a statement of 
Mr. Zafran personally. 
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The Court: It is an admission against interest 
against all of them, therefore anyone who is present 
and knows what happened can get up and deny that 
it happened, that is true, or, if he wishes, he can 
testify as to it. 

Mr. Rubin: This isn’t a denial, it is in the nature 
of an explanation or modification. 

The Court: Anyhow, it is admissible. 

Q. (By Mr. Margolis): Do you remember the 
question ? 

A. I wish you would have it read. 

Q. It might be quicker if I rephrased it. 

Referring to the language. ‘‘We should not allow 
anyone through our line no matter what the pre- 
tense,’’ tell us what was said on that subject. 

A. Well, in the first place the wording that we 
should not allow was not used because we didn’t en- 
deavor to stop [3017] anyone other than to ask 
their cooperation, and what was said on that subject 
was that anyone who wanted to go through the lines, 
irrespective of our asking their cooperation not to, 
that any pretense that they may give to the picket 
captain should be disregarded and let it go at that. 
Of course if they went through, that was their busi- 
ness, they went through, but we wouldn’t take all 
and every pretense for going through. 

The Court: Are you saying now what was said 
or are you explaining it? 

The Witness: No, that is what was said. 

The Court: Who said this? 
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The Witness: It was said during the course of 
the discussion. 

The Court: Who said it? 

The Witness: J don’t know exactly who said it, 
but I know that this is what had been said. 

Q. (By Mr. Margolis): Was this discussion 
participated in by just one person or were there 
several people? 

A. There were several people who participated 
in the discussion. I remember the discussion because 
it was of a vital nature, referring to people going 
through a picket line, and that is how come I more 
or less remember the discussion from the standpoint 
of the way I have explained it. [38018] 

Q. What was said then was that no permission 
would be given to go through under any pretense, 
is that right? A. That is right. 

@. Now during the course of the strike was any 
boat stopped from getting fuel or supphes? 

* + * 

The Witness: I know of no boats that were 
stopped. 

Q. (By Mr. Margolis): Were vou generally 
familiar with the situation during the strike? 

A. Definitely. 

Q. Now Government’s Exhibit 214, which is the 
strike committee minutes of June 4, 1946, there ap- 
pears a reference to a motion to contact Joe Harris 
at Union Ice Company, Terminal Island, and he be 
asked to honor our clearance cards and not to de- 
liver ice to any fresh fish boat who doesn’t have one. 
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I will ask you whether or not any action was taken 
with regard to carrying out that motion. 

A. To my knowledge, no action was taken. 

* * * 

Q. (By Mr. Margolis): Were you generally in 
charge of the activities that were being conducted ? 
* * * 

The Witness: Yes. 

Q. (By Mr. Margolis): Were you given in- 
formation by the members of the activities in which 
they engaged? A. That’s right. 

Q. Did you ever hear of any action being taken 
in connection with this matter? 

A. I didn’t hear of any. 

Q. Do you know of any boat not getting ice on 
account of any action taken by the union? 

A. As TI testified before, no. 

Q. Mr. Zafran, I want to direct your attention 
to Defendants’ Exhibit W-1, being the letter dated 
June 28, 1946, [3020] sent to the San Pedro fish 
dealers, and also to other fish dealers, with regard 
to the termination of the strike. Do you recall that 
letter ? 


A. Yes. 


Q. (By Mr. Margolis): Following the sending 
out of this letter, was delivery of fish to San Pedro 
and Newport dealers who had theretofore been 
picketed resumed ? A. Yes. 

@. When was that done? 
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A. The fishing in San Pedro was resumed on 
July ist. 

Q. When was it resumed in Newport? Well, the 
delivery of fish in San Pedro was resumed then? 

A. The pickets would be taken off as of that 
date, and fishing could be resumed then. If anyone 
had fish or went out the night before they could 
unload fish that morning at the markets. 

Q. When were the pickets removed from New- 
port Beach? 

A. It was shortly following that period. I don’t 
know the exact date, but it was a short time fol- 
lowing that. 

Q. Was any action taken by the union follow- 
ing that with regard to establishing or maintaining 


any minimum price? A. Yes. [3023] 
ay * t 
Q. (By Mr. Margolis): What was done? 


A. There was a man hired by the union to be 
at the fish doek at all times to endeavor to main- 
tain a verbal minimum with the dealers. If I might 
clear that up a little. The contracts which had been 
in existence had a minimum price. Those contracts 
which had been signed had a minimum price, and 
we wanted to establish that particular minimum. 
The man on the dock was going to endeavor to get 
that minimum price for our members with the 
dealers, and that is the action which was taken by 
us to maintain those minimums. 
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Q@. (By Mr. Margolis): What happened with 
regard to it? 

A. It lasted for a couple of days and it gradually 
broke down to a point where there was no use of 
having a man on the dock because 

Mr. Rubin: Just a moment, if your Honor 
please. The rest of this calls for a conclusion. 

The Court: That is a conclusion. 

Q. (By Mr. Margolis): The prices were not 
maintained, is that right? 

A. That is right. 

The Court: You mean the dealers didn’t pay the 
same prices? | 

The Witness: I mean they didn’t pay the mini- 
mums which [8024] our agent asked to be paid to 
the men 

The Court: You mean all dealers didn’t say they 
would pay the same minimum, is that what you 


mean ? 

The Witness: I mean that all dealers did not 
pay the minimum. 

The Court: Different dealers paid different 
prices ? 

The Witness: No, sir; they all paid the same, 
but they didn’t pay the minimum. 

The Court: They all paid the same but they all 
paid less? 

The Witness: That’s right. 

The Court: Than this price which you endea- 
vored to establish as a minimum? 

The Witness: 'That’s right. 

The Court: All right. 
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Q. (By Mr. Margolis): Mr. Zafran, I want 
to direct your attention for a moment to Govern- 
ment’s Exhibit 208, which is the minutes of the 
strike committee meeting of Local 36 for May 3], 
1946, and particularly the publicity committee re- 
port saying, ‘‘ Letters have been drawn up and will 
be distributed.’’? Will you state what letters are re- 
ferred to there, if you know? 

A. ‘The letters referred to in that instance are 
the letters which were going to be distributed to the 
various boats in the harbor area telling them what— 

The Court: Are they in evidence here, counsel ? 


* * aS 
Q. (By Mr. Margolis): Were those letters 
kept? A. I don’t think they were kept. 


Q. This was something that was distributed 
around ? A. Yes. 

@. You know what it was, however? 

A. It was simply stating there was a strike in 
effect and we desired their co-operation, and words 
along that line. "he committee or the members were 
going to distribute these letters to the various fel- 
lows on the boats so they knew what the score was. 

BS * ae 

Q. Now, Mr. Zafran, I want to direct your at- 
tention to Government’s Exhibit 228, which is the 
strike membership minutes of Local 36 for June 15, 
1946, and particularly to the last item on page 1 of 
that exhibit: ‘‘Question of jurisdiction brought up 
hy members, whether or not members of Local 33 
would have to pay fines, ete., or if members who are 
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fishing cannery fish would make any difference re- 
garding payment of fines and picket duty.’’ Now 
will you state whether that was all that was said or 
whether that accurately reflects what was said? 

The Court: Were you at the meeting? [8029] 

The Witness: Yes, I was definitely at the meet- 
ing. 

oe oe Be 

Mr. Margolis: ‘Brother Jeff Kibre, Interna- 
tional secretary-treasurer, points out that all small 
boat fishermen are involved whether belonging to 
another local or fishing for canneries, that at one 
time or another they will be fishing market fish, 
that one small boat problem concerns all small boats, 
that there should be no jurisdictional beef as be- 
tween locals and types of fish at this time when co- 
operation is so needed, that fish is fish and a prob- 
lem of every fisherman. Furthermore points out 
that the dealers are waiting for albacore to show 
up thinking that the fishermen will go hog-wild and 
forget about the strike, that this is exactly what 
we must prepare for, get a program in motion be- 
fore we go out for albacore that will carry the strike 
through to a victorious finish while we are out fish 
ing. This means cooperation from all boat fisher- 
men.”’ 

Q. Now in addition to what I have read, was 
there anything else said on that subject? 

A. What was said in addition to that was that 
the members of the union, all members of the union 
were involved in this thing, and however some of 
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them were fishing cannery fish and some were fish- 
ing market fish, but irrespective of that that all 
those members who are members of the union are 
involved in this thing and we should all work to- 
gether on this question. I think vou have asked an- 
other question a while ago about purse seines, didn’t 
you? [3032] 

Q. Well, I want to know if anything at all was 
said as to the whole thing I read. It was broken up 
into two parts. Whether or not members of Local 
33 would have to pay fines, et cetera, was one of 
the subjects which is mentioned here; my question 
includes that reference. 

A. Well, that is what I wanted to bring out, 
because I believe you did ask it. This was said about 
the purse seines. There are a number of purse Seine 
boats, small purse seines, that fish fresh market 
fish a good portion of the year and at this time—— 

Q. Are those members of Local 33? 

A. They are members of 33. And this particular 
time of the year they were fishing fresh market fish, 
so it was pointed out that in view of the fact that 
this dispute was affecting all fresh market fisher- 
men. irrespective of the fact that they were members 
of Local 33, that they also should be in the same 
position as members of Loeal 36 who were in this 
thing all the way. That is what we said with refer- 
ence to the purse seines. 

Q. I direct your attention to Government’s Ex- 
hibit 209, being a letter dated—ecopy of a letter 
dated July 9, 1946, addressed to Dear Brother 
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Hauser, and signed Gilbert Zafran, Secretary, the 
first paragraph of which reads: ‘‘As you have 
noticed in the minutes of our last central execu- 
tive board meeting a motion was passed that a 
letter be sent to all [38033] dealers who have not as 
yet signed an agreement or agreed to recognize the 
union as the bargaining agent for the fishermen. I 
am enclosing a letter which I have drafted up for 
that purpose and had checked by the attorney for 
any damaging language.’’ What letter was referred 
to in that paragraph? 

A. That was the letter in which we asked the co- 
operation of the Santa Barbara dealers on the basis 
of minimum prices, and we wanted them to go along 
with the union’s policy of minimum prices in the 
Southern California area. 

Q. I think that letter has previously been re- 
ferred to and has been put in evidence. Do you 
remember that letter? 

A. I believe it has been read to the jury. 

Q. All right. But it is the one to the Santa 
Barbara dealers? A. Yes. 

Mr. Rubin: I believe it is 210. Is this the letter 
you want, Mr. Margolis? 

Q. (By Mr. Margolis): Is this the letter that 
you referred to? This is Government’s Exhibit 210. 
No; this is the same one. 

The Court: Well, let’s move on. 

* ae * 

Mr. Margolis: I want to tie it in, your Honor. 

Q. (By Mr. Margolis): Is that the letter? 

A. Yes, I believe that is it. 
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Q. There was some testimony about a conver- 
sation that you were supposed to have had with a 
Mr. Naylor, page 1602 and 3 of the transcript; do 
you recall Mr. Naylor testifying? A. Yes. 

Q. Did you have a conversation with Mr. 
Naylor? 

A. Yes, I did. I don’t recall the date, but it was 
shortly after the termination of the strike. 

Q. Mr. Naylor is the man from Newport Beach, 
is be not? 

A. It was in relation to the termination of the 
strike. 

Q. Was that a telephone conversation or in 
person? 

A. ‘That was over the telephone. 

Q. Wiil you tell us what was said in that con- 
versation ? 

A. He asked me if the San Pedro boys were 
going to go fishing. I said yes they were on the basis 
of this letter which had been drafted by the two 
attorneys, that is, the two letters; that on the basis 
of those letters we were going to go fishing. He said 
if the Newport dealers—that is, if the picket lines 
in Newport were going to be removed. I said they 
would be removed on the same basis as they were 
here in relation to these letters. [8035] 

* *% * 

@. Will you look at W-1? 

A. (Examining document) This is the letter 
that I am referring to at this time. 
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Q. It was shortly after that letter or about the 
time of the sending of that letter that you had the 
conversation, is that correct ? 

A. Yes, I believe so. 

Q. Now had you finished—I don’t remember 
whether you had finished your answer about the con- 
versation or not. Had you? 

A. Well, no, I hadn’t expect that he asked me 
whether or not we were going to remove the pickets, 
or what we were going to do with the Newport sit- 
uation, and I said that would be up to the Newport 
boys as to what they were going to do down there, 
as I recall the conversation itself. 

Q. Was there anything else said? [3037] 

A. Not substantially that I can reeall. 


* * ae 


Cross-Examination 
By Mr. Dixon: 

Q. Mr. Zafran, are you employed by anyone 
else other than Local 36? 

A. Iam not. 

Q. Have you been emploved by anyone else 
other than Local 36 during the last two or three 
years while you have been business agent of Local 
362 

A. Not since I have been business agent, no. 

Q. How long have you been business agent of 
Local 362 A. Sinee June of 745. 

@. June of °45? A. Yes. 
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Q. Since that time you have been employed ex- 
clusively by Local 36, is that right? 

A. That is right. 

Q. Prior to that time were you employed by 
anyone else other than Local 36? A. Yes. 

Q. By whom? 

A. I was working for the California Marine 
Curing and Packing Company. 

Q. In what capacity? [3038] 

A. Warehouse foreman and contact man. 

Q. Were you working for Local 36 parttime at 
that time? A. No. 

Q. Were you working for Local 36 in an official 
capacity at all during that time? 

A. Definitely not. 

Q. So that your official connection with Local 
36 dates from July of 1945, is that correct? 

A. That is right. 

@. Now, Mr. Zafran, I believed you testified 
that you were among those members of the com- 
mittee from the union that present contract Exhibit 
2 to Mr. Ross in the latter part of May 1946, is 
that correct? Ay That as aight 

Q. I believe you testified that Mr. Ross told you 
that he could not and would not sign the contract 
presented to him because of this indictment that 
you have described, is that correct? 

A. That is right. 

as * * 

Q. After Mr. Ross had told you that he could 

not and [3039] would not sign the contract, did you 
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state to Mr. Ross that ‘‘Ways and means would be 
found to compel us to sign that contract’’? 

A. I made no such statement. 

Q. Did you make any statement to Mr. Ross 
comparable to that effect? 

A. Positively not. 

Q. What other conversation with reference to 
his signing the contract did you have, if any, other 
than what you have described ? 

A. The only conversation that we had with re- 
lation to the contract was that we try to convey our 
position to him and show the fairness of the agree- 
ment and try to endeavor to get him to see our side 
of it and decided it on the ground. 

Q. Was that after he told you he couldn’t and 
wouldn’t sign the contract? 

A. We started out before and after. 

Q. Now you were also with the committee that 
presented the contract Exhibit 3 to Mr. Vitalich, 
were you? A. That is right. 

Q. And do you recall your conversation with 
Mr. Vitalich at the time you presented the contract 
to him? A. Yes. 

Q. Did you tell Mr. Vitalich at that time, ‘“Well, 
read it and sign it; I will pick it up,” referring to 
the contract [8040] Exhibit 3? 

A. Not in those words. 

Q. Did you have any conversation with him 
which was substantially to that effect, Mr. Zafran? 

A. It wouldn’t be substantially to that effect: no. 
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Q. Now you were on the committee that pre- 
sented the contract to Mr. Demeglio, were you? 


% * * 


A. Yes. [8041] 

* * % 

Q. Mr. Zafran, did you say to Mr. Demeglio at 
the time you presented him with the contract, “You 
lock it over, look it over and sign it, and then we 
will pick it up’’? 

4. Wot in those words, we didn’t say it. 

@. Now did you tell him anything to that effect? 

A. Well, you could construe it as that; yes. 

Q. Can you recall the substance of the words 
that you used at the time you handed the contract 
to Mr. Demeglio? A. Yes. 

Q. Was it different from what I have just 
stated ? 

a * * 

The Witness: Yes, it 1s different from the way 
that you just read it. 

Q. (By Mr. Dixon): Can you recall, and will 
you now state to the jury, what you claim you told 
Mr. Demeglio at the time you gave him the contract ? 

A. Yes. We gave him the contract, as we did to 
all [8042] other dealers, and we discussed it. 

Q. I am asking you now what you said to Mr. 
Demeglio at the time you gave him the contract. 

A. That is what I am trying to tell you. 

Q. Just tell me that, please. 

The Court: Just say what, in substance, was 
said. 
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The Witness: We asked Mr. Demeglio, we gave 
Mr. Demeglio the contract and asked him to look it 
over, and he started to read it, and we went into 
the discussion with him, as we had with the other 
dealers, and he said, ‘‘ Well, I will have to look this 
over because I have partners and we will want to 
check the thing over and we will let you know.’’ 

I said, ‘‘ All right. You look it over and we will be 
back and pick it up.”’ 

Q. (By Mr. Dixon): So that after Mr. Deme- 
elio had looked it over you told him you would 
be back to pick it up, is that correct? 

A. Yes. 

Q. And did you mean when you came back to 
pick it up that you would come back to tals up the 

signed contract ? 

A. If it was signed. 

Q. Mr. Zafran, you were a member of the com- 
mittee which passed on clearance cards that you 
have heard described here many times during the 
course of this trial, were you? 

A. IJ was not a member of that committee. 

Q. Well, as business agent of Local 36 there was 
a clearance card system that was used during the 
course of this so-called strike in June of 1946, 
wasn’t there? A. There was. | 

Q. And it is a fact, is it not, Mr. Zafran, that 
non-members of Local 36 secured these clearance 
cards from the union, isn’t it? A. Yes. 

Q. And at the time these cards were secured, 
can you state whether or not they were granted 
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unless the person securing the card had done picket 
duty for the union? 

A. The clearance cards were granted, to my 
knowledge, whether or not he did picket duty. 

Q. Do you say that any fisherman, then, could 
merely get a clearance card from your union by 
coming in and asking for it and nothing else, is 
that correct? A. That is not correct. [8044] 

Q. Is that a fact? 

A. That is not correct. 

Q. What other requirements were there for a 
non-member to get this clearance card to fish? 

A. If a non-member came in to get a clearance 
eard, he came in asking for a card; we told him 
what our position was, what was required of the 
members of our organization, and if he wishes to 
comply, that we expected him to do the same, and 
if he did that, then he would say, ‘‘ Well, I will 
picket,’’ ‘“IT am going to picket,’’ and he would give 
the picket captain, or whoever was on the registra- 
tion committee, the time that he said he would, and 
a clearance card was issued. Whether or not he 
picketed was something that was determined later. 
But he was on or a picket time, and cither he showed 
up or he didn’t. That was something that was deter- 
mined later by the card itself. 

Q. Do you know as a fact whether any of these 
clearance cards were given to any non-members 
except those who picketed? 

Ae. éDhat Wcanet say: 

Q. Well, you were business agent of the union, 
were you not? 


Allied Workers, et al. vs.U. S.A. 1575 


(Testimony of Gilbert Zafran.) 

A. Yes, but I didn’t check every picket card. 

Q. If there was any such cards that were given 
to non-members who did not picket, would you 
know of them? 

A. Not at this time, I wouldn’t. I wouldn't 
know at [3045] that time. 

Q. You wouldn’t know at that time? 

A. No. 

Q. As far as you know, then, of your own per- 
sonal knowledge all of the non-members who got 
clearance cards did picket duty, is that correct ? 

A. So ar as I know. 

Q. After these non-members secured the clear- 
ance card were they told by you or anyone in the 
union, to your knowledge, as to where the fish that 
they caught could be sold? 

A. We didn’t tell any of them where the fish 
could be sold. We told them who had signed the 
agreement and what our position was. 

Q. And you indicated to the non-members who 
got these clearance cards that the signing dealers 
were the ones to whom the fish could be sold when 
caught by the fishermen, is that correct? 

A. The signing dealers, as far as we were con- 
cerned we were selling our fish to them, yes. 

@. I will hand you what is known as Govern- 
ment’s Exhibit 203, already in evidence, and ask you 
to examine the same and state to the court and the 
Jury whether you sent that letter to the person 
hamed as the addressee therein. 

A. This appears to be the one I did send. 


* *% * 
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Q. (By Mr. Dixon): It is a fact, is it not, Mr. 
Zafran, as stated in Government’s Exhibit 203, that 
you had already decided on May 17, 1946, that the 
contract, Exhibit 3, would be presented to each 
dealer in the Southern California area, and that 
they would be given 48 hours to sign the contract, 
and that, quote, ‘‘If the contracts are not signed by 
7:00 a.m. Wednesday we will establish picket lines 
and stop all fishing for fresh fish in Southern Cali- 
fornia,’’ end quote? 

* % ae 

A. No. 

Q. (By Mr. Dixon): Do you mean that had 
not been decided at the time you sent this letter to 
your president of the International Fisherman & 
Allied Workers of America on May 17th? 

A. That was not definitely decided on May 17th. 

The Court: You mean it had not been previ- 
ously decided ? 

The Witness: It had not been definitely decided 
by all that these agreements were going to be sent 
to everyone. It was a tentative agreement that we 
had agreed on, but the way it was put here it is a 
definite decision. The decision was not definite on 
May 17th. However we did inform the president 
of the International that this action was going to 
be taken if such-and-such wasn’t done. 

But that wasn’t a definite decision, and other 
decisions were made following that which were de- 
finite. 


* * * 
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GEORGE KNOWLTON 
called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 


and testified as follows: 
% * % 


Direct Examination 
By Mr. Andersen: 

@. Your name is George Knowlton and you are 
one of the defendants in this case? 

A, Yes, sir. 

@. You are a fisherman by trade and occupation, 
are you? A. Yes, sir. 

Q. Will you speak louder so we can all hear you? 

A. Yes, sir. 

@. You own a fishing vessel, don’t you? 

A. Yes, sir. 

Q. And is the name of that fishing vessel the 
America IT? A. America No. 2, II, yes. 

Mr. Andersen: I assume it may be stipulated 
that was the fishing vessel that was shown in the 
motion picture here the other day? 

Mr. Rubin: We will be glad to stipulate to that. 
So stipulated. 

Q. (By Mr. Andersen): You are the man who 
smokes a cigar all the time 

A. Except in court. 

Q. on the bridge? By the way, to refer 
again to that fishing vessel briefly, is that a typical 
fishing trip? 

A. For wintertime it is a typical fishing trip. 

Q. How long have you been engaged in the fish- 
ing industry ? 
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A. Well, I have been engaged since 1919. Con- 
tinuously since 1922, but I have been in it since 1919. 

Q. From 1922 or 1919, whichever date it is, have 
you been continuously engaged in the fishing in- 
dustry in this area? 

A. Well, except for small, short periods of time, 
you might say two or three months at a time, ves. 

Q. Well, fishing has been your chief occupation ? 

A. It has been my entire occupation. What I 
menn by that is I do not always fish around this 
area. I might fish out of some other locality. [3050] 

Q. What other locahty do you fish out of? 

A. Well, it is according to the type of fishing. 
It possibly could be any port on the Pacifie Coast. 

The Court: You mean you have fished out of all 
ports on the Pacific Coast? 

The Witness: Most of the ports on the Pacific 
Coast. 

The Court: Most all of them? 

The Witness: Yes. 

The Court: You have fished out of other ports, 
too? 

The Witness: Yes. 

Q. (By My. Andersen): Have you always 
owned your own boat or have you worked as a boat 
puller ? 

A. I have worked as a boat puller. 

Q. How long did you work 

The Court: All right. Boat puller. That is a 
new one on us. What is a boat puller? 
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The Witness: That is a trade name for a crew 
member. 

The Court: Who does not own his boat? 

The Witness: Yes, six. 

The Court: Or any interest in a boat? 

The Witness: Yes, sir. 

Q. (By Myr. Andersen): How long did you 
work as a erew member? 

A. Well, it was different times. I worked around 
"22 [3051] and ’23 as a crew member, I believe, 
somewhere in that time. It is such a long time ago 
it is pretty hard to tell accurately. 

* * ae 

Q. You bought your first boat about what time? 

A. About ’23, I believe. 

@. And since 1923 have you operated your own 
boats ar have you worked as a crew member? 

A. J have done both. I have operated my own 
boats or have you worked as a crew member? 

Q. You bought your first boat in 1922. How 
long did you operate that boat? 

A. I believe two or three years. 

Q. Then did you sell it or trade it in on another 
one? A. I sold it. 

@. Then did you buy another boat or did you 
work as a crew member. 

A. Another fellow and myself went in partners 


on a boat. 
* * x 
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Q. From 1922, when you purchased your first 
vessel, or boat rather, how many of the intervening 
years have you fished as a crew member rather than 
boat owner ? 

A. I would say not more than a total of two 


years. 
Q. The rest of the time as a boat owner? 
ue NCS. Sit 
@. Your first vessel, how much did it cost? 
A. $250, approximately. 
Q. Then you went in with Charhe Taylor and 


bought a second boat thereafter ? A. Yes, sir. 
What did that vessel cost? 

I believe it was around $800. 

How long did you fish on that boat? 

I believe it was about a year and a half. 
About that time did you also fish or work as 
a fishing captain on other vessels? 

A. At that time we lost that boat, it was blown 
up, and we had no more boat so I operated another 
boat as a fishing captain. 

Q. And as a fishing captain in the fresh market 
fleet or in another fleet? 

A. At that time there was no local cannery fish, 
it was all fresh fish markets. [38053] 

Q. How long did you work as a fishing captain ? 

A. One year. 

Q. By the way, that simply means the captain 
of a fresh fish market boat, isn’t that correct? 

A. Yes. 

Q. How long did you work in that manner? 

A. That was one year. 


OrOoPeo; 
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Then you bought another boat, did you? 

Yes, sir. 

And what the size of it? 

Fifty-four foot boat. 

What did it cost? 

The original cost was $3,000, that is, that is 
et I paid for it, was $3,000. 

The Court: A new boat? 

The Witness: No, old boat. 

Q. (By Mr. Andersen): How long did you use 
that boat? A. About six years. 

Q@. What happened to it? 

A. Well, I made a down payment of $1,000 on 
it and during the six years I operated it and paid 
an average of $250 a year on it. At the end of the 
sIx years, interest and insurance had accumulated 
up to $3,400, so I turned it back to the cannary. 

Q. What cannery was that? 

A. That was Van Camp cannery. 

@. Then after you turned that vessel back to 
the cannery did you again work as a fishing captain ? 

A. For part of a year; I can’t tell you exactly 
how long. 

Q. Then you bought another boat, did you? 

A. Then I bought another boat. 

Q. That was in about 1935 or ’36? A. 1936. 

Q. What sort of a boat was that? 

A. That is the present boat I have, the Amer- 
ica II. 

Q. What is the usual size of the crew on that 
boat ? 


bPOPOPO 
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A. It varies according to the season. In winter- 
time it is generally a 3-man crew; mn the summer- 
time from 5 to 6. 

The Court: What is the size of the boat? 

The Witness: Forty-five feet. 

Q. (By Mr. Andersen): How big is 1? 

A. Forty-five feet long. 

Q. How much did you pay for it? 

A. The price was $2,500. 

The Court: When? 

The Witness: In 1936. [8055] 

Q. (By Mt. Andersén): You bounghtit im Wee 
for $2,500? A. 1946. 

Q. How much do you still owe on it? 

Mr. Rubin: That is objected to as immaterial, 1f 
vour Honor please. 

The Cowt: I do not think it is material, counsel. 
Objection snstained. 

Q. (By Mr. Andersen): With respect to the 
inaintenance of the vessel, I assume that vou main- 
tain it in the same general nature that has been 
heretofore mentioned, is that correct ? 

A. Yes. 

Q. Of course when you fish, this vessel gets a 
share of the fish in the same manner that has been 
testified here by other men who own boats? 

A. Yes. 

Q. There is no difference, is there? 

A. No difference. [8056] 


* 9 % 
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Q. Approximately how many months of the year 
is the vessel laid up during which time you are re- 
pairing it and readying it for fishing voyages? 

A. Well, we change different operations so much 
that I should say between two and three months of 
the year. 

+ * * 

Q. During that time do you work on the vessel? 

A. Yes. 

Q. Now with respect to the sale of fish, do vou 
recall these fishing tags? A. Very well. 

Q. Those are photostatic copies of them.. Every 
time you deliver fish to a fish market you of course 
get fish tickets of that general nature, do you? 

A. Yes. 

Q@. And those tickets are the tickets that are 
usually used as the medium through which you are 
paid, that [8058] 7s, you are paid according to the 
price shown on the fish tickets, is that correct? 

A. That is correct. 

Q. Now during the many that you have been 
selling fish to the fish dealers at San Pedro on a 
day-by-day basis, and regardless of which dealer on 
the dock there at San Pedro to whom you sell the 
fish, has there every been any variation in the price 
paid to you for a particular type of fish? 

Mr. Rubin: Just a moment. If your Honor 
please, that is objected to as completely immaterial 
and was the subject of your Honor’s instruction to 
the jury this morning. 
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The Court: Yes. We have gone over that before. 
The objection is sustained. 

Q. (By Mr. Andersen): Were you ever on the 
picket line at a time when My. Vitalich, one of the 
witnesses who testified here earlier, was present? 

A. No, I was never on the picket line when Mr. 
Vitalich was around. 

Q. Did you ever have anv conversation with him 
at all at anv time when you were on a picket line? 

A. Iwas not on the picket line. 

Q. Did you ever have a conversation with him 
during the period of the strike? 

A. I may have. I believe that I was present at 
one of [8059] the meetings that he was at. That 
is the only time it could have been. 

Q. Did you personally have any conversation 
with him? A. No, not personally. 

The Court: What was his name? 

The Witness: Vitalich. 

The Court: Didn’t you ever sell him any fish? 

The Witness: Oh, yes; I have sold him fish. 

The Court: When you say you have never had 
any conversation with him, you mean during the 
strike ? 

The Witness: During the strike. 

Q. (By Mr. Andersen): Do vou know a man 
named Castagnola ? 

A. I know several Castagnolas. If you are re- 
ferring to the one that testified on the stand, yes. 

Q. Do you recall having a conversation with Mr. 
Castaglona ? 
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A. I can remember Mr. Castaglona coming to me 
and asking my advice on the situation. 

Q. Do you recall when that was? 

A. Not definitely. 

Q. Do you recall any conversation that you had 
with him and who was present? 

A. No. I believe there was some other members 
of the strike committee there. I could not name 
them. The conversation was what he could do to get 
to go fishing. 

Q. Just what did he say to you? 

A. I cannot quote him. 

Q. Substantially. 

A. He asked what to do to get a clearance 
permit. 

Q. What did you tell him? 

A. I told him that it would have to be taken up 
with the committee. 

Did you say anything else to him at all? 
That was practically all there was to say. 
Do you know a witness named Stagnaro ? 
Yes, sir. 

How long have you known him? 

Well, I believe as long as he has been fishing 
in San Pedro. I couldn’t say how long because it 
was quite a number of years, at least 10 or 12 years. 

Q. Did you always get along with him all right? 

A. Very friendly. 

Q. And during the period of the strike did vou 
have a conversation with him? 


rPOPOPSD 
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A. The way I remember, the circumstances were 
almost identical with Mr. Castagnola, and the con- 
versation was just about identical. 

% * * 

Q. In any event, your conversation with Stag- 
naro was a friendly one, on a friendly basis, was it? 

A. Yes. 

Q. Do you know the witness Falcone? 

A. Yes. [8062] 

@. Did you have any conversation with him dur- 
ing the period of the strike? It is at page 893. 

A. Practically the same conversation. 

Q. Just repeat it, please. 

A. Well, he asked me what would be the pro- 
cedure to get a clearance permit, and I told him he 
would have to go before the application committee 
and have it passed on. 

@. Did you also have conversations of the same 
general nature with the witness named Guglielmo? 

A. I presume I did. I know all the fishermen 
that were on the stand here, but their names baffle 
me at times. 


Q. And also with a witness named Bregante? 
A. Yes. 

@. Also a witness named Vestal? A. Yes. 
Q. Also a witness named Tufts? A. Yes. 
Q. 


With respect to Bregante, Guglelmo and 
Vestal were the conversations substantially the 
same? A. All except with Vestal 

Q. How long had you known Vestal? 

A. I should say abont four or five years. 
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Q. What was the conversation you had with 
him? 

A. It was on somewhat the same order. He asked 
me my opinion. I gave him my opinion. [3063] 

Q. Vestal’s testimony is at page 994 in the rec- 
ord. What did he say to you? 

A. He was working in the cannery at the time 
and he said he would be unable to go on the picket 
tine I remarked that he wasn’t working 24 hours a 
day and he could go on nighttime picket line if he 
wanted to, if he wanted to work with us. 

Q. Well, at that time did you say to him that 
he should do picketing otherwise he wouldn’t be 
able to go out and fish? 

A. I definitely did not say that. 

%* %* ae 

Q. Was your conversation with Mr. Tufts sub- 
stantially the same as with Bregante and Falcone? 

Mr. Andersen: 1016. 

A. My conversation with Mr. Tufts was entirely 
in a different 

Q. (By Mr. Andersen): When and where did 
you have your conversation with him? 

A. Johnny and myself had arguments — I 
wouldn’t say arguments, but discussions on union 
problems off and on in different localities, and I 
believe the last discussion was over near the South- 
ern California Cannery. 

Q. Did you ever have any conversation with Mz. 
Tufts—this is at the bottom of 1016 and 1017 of the 
record—wherein you told him that he wouldn’t be 
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able to buy ice unless he [3064] co-operated with 
the union. A. Not exactly that. 

Q. What did vou tell him that was in relation to 
that? 

A. I believe I told him that there was possibili- 
ties of the strike went long enough that it could go 
to that extreme. But I did not tell him definitely that 
ThAtiewas Qua, 

Q. With respect to gasoline, did vou tell him 
that he would not be able to buy any gasoline if he 
did not co-operate with the union ? 

A. If I did, it would be an indefinite situation, 
that there was possibilities that he wouldn’t be able 
to. It would have been a definite statement. 

Q@. Now, your conversation with Mr. Tufts at 
that time, was it a friendly conversation ? 

A. Very friendly. 

* oy * 

Q. (By Mr. Andersen): In any of your con- 
versations with Mr. Tufts was there any ill will 
expressed by Mr. Tufts 


* * * 


A. My. Tufts at one time told he if he ever had 
to go on the stand he would testify that the reason 
he joined [38066] the union was to keep from getting 
his boat sunk. He also qualified his statement. May 
I carry this on as a two-way conversation, or just 
what he said? 

The Court: I think vou had better lay some 
foundation. 

Q. (By Mr. Andersen): When did he tell you 
this, Mv. Knowlton ? 
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A. Well, I helieve it was shortly after the in- 
dictment, or sometime after that. I can’t recall. 

Q. After the indictment. Well, I am talking 
about this conversation during the strike, Mb. 
Knowlton. 

A. This conversation during the strike? 

Q. Yes, this conversation that you had with him 
about the gasoline and the ice. 

A. Wiaull vou repeat the question again? 

@. During that conversation did Mr. Tufts use 
any words expressing any ill will existing between 
you and Mr. Tufts? A. Never. 

Q. Now, with respect to this latter statement 
that you made, how did that happen to come about 
and when was it? 

ey % Sap 

A. As I say, sometime after we was indicted. I 
ean’t place the time very closely. 

@. Would you say a week or a month or two 
months afterwards? 

Sometime, I believe it was in November. 
And where was the conversation held? 

It was over on the fish harbor. 

Were you still friendly at that time? 

Yes, sir. 

How did he happen to make such a statement 
as that to you, if you know? What was the subject 
you were discussing ? A. I asked him about it. 

Q. You asked him about what? 

A. A remark was made by the grapevine, as vou 
might get it, that he made a remark that he joined 


eS Pee 
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to keep from getting his boat sunk, and I wanted to 
ask for firsthand information, so I asked 
eS % * 

Q. (By Mr. Andersen): In other words, this, 
simply, that you heard was just hearsay? 

A. Until I got it from him directly. [8068] 

Q. Then you went and talked to him? 

A. Yes. 

@. And this is the conversation that you referred 
to a few moments ago? A. Yes. 

Q. Did you ask him the source of the statement? 

A. I asked him the source of the statement, and 
also asked him who threatened to sink his boat. 

Q. Yes? A. He said nobody. s 

Q. Did you ask him why he made the statement? 

A. Yes, I asked him why. 

Q. What did he say? | 

A. He said a long time ago there had been boats 
sunk, I think the last case had been about 15 years 
ago, and he wasn’t taking the risk, so that is what 
he was going to testify if he ever had to go to court. 

Q. Did he say what was the basis of his state- 
ment ? A. That was the basis of his statement? 

Q. Isee. Do you know if he is presently a mem- 
ber of the union? 

A. According to his testimony he is not. [3069] 


& * * 


Q. By the way, at the time of the strike was Mr. 
Tufts fishing cannery fish or market fish, if you 
know ? 

A. He was not doing either. He was working 
in the cannery. 
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Q. He was what? 
A. He was working in the cannery. 
Q. In what capacity, if you know? 
A. I believe as a sort of a foreman on mainten- 


ance work. 
* % & 


Cross-Examination 
By Mr. Dixon: 

Q. Mr. Knowlton, I believe you testified you 
were never on the picket ne during the course of 
the strike, is that correct? 

A. Never had a picket badge on me. I might 
have been near the line, but I never had a picket 

badge on me. 

Q. Did you ever do any picket duty ee the 


strike ? A. I was in the office. 
@. Did you pay any fees to the union for not 
picketing ? A. Yes. 


@. In other words, instead of doing the picket- 
ing you paid for not doing the picketing yourself, 
is that correct? [3070] 


% ¥ ¥ 
A. Yes. 
Q. (By Mr. Dixon): You are the owner of this 
boat America IT? A. Yes. 


@. And any fish caught by you or your boat are 
sold by you to whoever buys them, is that correct ? 

A. Not necessarily. 

Q. The fish tickets are made out to you 


* * * 


The Witness: Yes. 
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Q. (By Mr. Dixon): And you received the 
compensation or the money from the dealer to whom 
the fish is sold, did you not, Mr. Knowlton? 

A. I collect; yes. 

The Court: What is the difference between col- 
lecting and receiving ? 

The Witness: Well, I understand if you get the 
compensation for it that is mine. It isn’t all mine. 

Mr. Dixon: That is all, your Honor. 

The Court: What you meant was that you got 
the money and you distribute the shares, is that 
what you meant? 

The Witness: Yes. 

The Court: Very well. Step down. 


(Witness excused. ) 


Mr. Margolis: Your Honor please, one matter 
with regard to the proceedings tomorrow that your 
Honor might want to take into consideration at 
this time, we intend to offer two [3073] expert wit- 
nesses with regard to certain matters and in view 
of some of your Honor’s rulings there may be a 
question as to your Honor’s rulings on the admissi- 
bility of that testimony. 

The Court: I can excuse the jury now and we 
ean take it up. 

Mr. Margolis: I just wanted to state that, in 
order to shorten the proceedings we have prepared 
in written form what we intend to prove. It is being 
typed up now. 


Allied Workers, et al. vs. U.S. A. 1593 


The Court: An offer of proof? 
Mr. Margolis: We thought we might submit it 
in advance to your Honor. 


* % % 


(The jury retired from the courtroom at 4:29 
o’clock p.m.) 


The Court: You think you can finish the whole 
testimony tomorrow ? 

Mr. Margolis: With the exception of this matter 
on which your Honor will have to pass. I don’t know 
whether your Honor will say it is admissible or 
not. The point is, we thought we could save time by 
doing it this way. We know that some of the matters 
we want to submit as an offer of proof your Honor 
has already ruled on as not admissible, but we do 
want to get it in. There is another matter about 
which we are doubtful. We would like to submit 
it all and if your Honor will indicate what sub- 
ject matter is material we will limit ourselves ex- 
cept for the purpose of the offer of proof. 

The Court: How long will this document be? 
Could I [3075] read it at noon recess? 

Mr. Margolis. That would be rather difficult, 
your Honor. iii 

Mr. Kenny: One is an agricultural .economist. 
I haven’t seen his material but I am sure that it is 
not noon hour reading. 

The Court: And the other is a fish economist, I 
suppose ? 
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Mr. Margolis: The other, your Honor, is just 
some research work that has been done which is a 
tabulation of figures and data from various sourees. 
I don’t remember the number of pages, but it is 
30 or 40 letter-sized pages, with a number of charts 
attached. 


* * * 


Mr. Margolis: Of course we would have to have 
a stipulation that we could make our offer in that 
form. 

Mr. Dixon: That will be all right, counsel. There 
will be no objection to that. 


* * * 


Mr. Margolis: If your Honor please, we have 
handed up to the Court an offer of proof. 

The Court: This is your offer of proof? 

Mr. Margolis: This is one of them. The other 
will be ready sometime today. 


(Here followed further discussion between 
Court and counsel which was reported but not 
transcribed. During this time the offer of proof 
referred to was received and marked Defend- 
ants’ Exhibit GG for identification.) 


(The jury returned to the courtroom at 10:20 
o’clock a.m.) [8080] 


* * * 
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WALTER B. MeCOMAS 
eulled as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 


% * * 


Direct Examination 
By Mr. Margolis: 
Q. Mr. McComas, you are the W. B. McComas 
who is one of the defendants in this case? 
A. That is right. 
Q. And you live at 482 North Cherokee with 


your family ? A. 842. 

Q. 842 North Cherokee with your family, 1s 
that right? A. Yes. 

Q. You are a married man with a family, is 
that right ? A. Yes. 


Q@. Now you earn your living—I am going to 
ask some leading questions because your Honor 
suggested that to permit the speeding up, and if 
there is any objection I will desist—your occupation 
is fishing, is that right? [8081] A. Yes, sir. 


Q. That is how you earn your living? 

A. That is right. 

@. And you have no other source of income? 

A. No. 

Q. Is that right? A. That is right. 

Q. Now you started fishing commercially some- 
time during the year 1942? pe ais rie: 


Q. And you have been fishing for a livelihood 
ever since? A. Yes. 
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Q. By fishing I mean that you have been work- 
ing on a commercial fishing boat, is that right? 

A. That is right. 

The Court: What was the year again? 

The Witness: °42. 

The Court: 1942. 

The Witness: That is right. 

Q. (By Mr. Margolis): Mr. McComas, you did 
fish commercially one season before 1942, did you 


not? A, Thatusiiaeht, 

Q. When was that? [3082] A. “28 

Q. You fished one season out of San Diego, 
working on somebody else’s boat? A. Yes. 

@. Now when you started fishing in 1942 did 
you buy a boat? a dad? 

Q. What size boat did you buy? 

A. Thirty-six foot. 

@. How much did you pay for it? 

A. A thousand dollars. 

@. Was this boat a boat which you operated by 
vourself or did you have a crew in addition to your- 
self ? A. No. I had a crew on that boat. 

* % * 


@. How large a boat? 
A. Two, including myself. 


* * * 


Q. You sold that boat, did you, in 1944? 
A. 


IT did. 
Q. About that time you purchased another boat, 
a smaller boat? A, Whats Ment: 


@. What size boat was this? 
A. 26-foot. 
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Q. And this boat, Mr. McComas, was a one-man 
boat, is that right? A. That’s right. 

Q. So since purchasing that boat in 1944 you 
have operated this one-man boat off which you fish 


yourself ? 
A. Outside of mackerel season, I have help then. 
@. You do have? A. Yes. 


Q. How many? 

A. One man besides myself. 

Q. You have one man in addition that works 
with you during mackerel season? [3084] 

A. Yes. 

Q. What part of the year is that? 

A. From September until December. 

Q. Do you fish just market fish or cannery fish 
or both? A. Both. 

Q. Can you give us any idea of what percentage 
of the time—I will withdraw that. 

How much of the time each year do you spend 
fishing approximately ? 

A. About 10 months. 

Q. And the other two months you spend work- 
ing on your boat, is that right | . 

A. That’s right. 

Q. Now, of the 10 months, about how much time 
do you spend fishing market fish and how much 
time fishing cannery fish? 

A. Well, there is about four months of fresh fish 
and about six months of cannery fish. 

Q. Four months of fresh fish and six months 
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cannery fish, about one and a half times as much 
spent on cannery fish as on fresh fish? 

A. Just about. 

Q. What portion of your income comes from 
fresh fish and what portion from cannery fish? 

Mr. Dixon: Objected to as immaterial. 

Q. Without giving the amount of your income, 
what portion? 

Mr. Dixon: We still object as immaterial. 

‘he Court: It is harmless to give some general 
idea. Objection overrwed. 

Q. (By Mr. Margolis): You may answer the 
question. 

A. It is about three to one on cannery fish. 

Q. You spend about one and a half times on can- 
nery fish, but you get about three times as much 
money on the cannery, is that right? 

A. That’s right. 

Mr. Dixon: If the Court please, I move that 
counsel’s remarks be stricken and the jury in- 
structed to disregard them. 

The Court: It is just rephrasing the other. I 
can’t see the materiality of it. It doesn’t make any 
difference. 

Q@. (By Mr. Margolis): Durimg the period you 
have fished from 1942 on what has been your home 
port? A. Santa Monica. 

Q. At all times? A. That’s mehe 

Q. Where have you delivered the fresh market 
fish that you have eaught during that period? 

A. To the Bay Fish Market. 
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Q. Where is that? [38086] A. On the pier. 

Q. On the pier at Santa Monica? 

A. That’s right. 

Q. Have you delivered and sold all of your fish 
to the Bay Fish Market at Santa Monica? 

A. That’s right. 

Q. I wonder if you would tell us—before that I 
will ask you this: Before you go out do you make 
any arrangements with Bayside Fish Market for 
what price you will get for your fish before you go 
out fishing? A. No. 

@. What happens when you come back with a 
load of fish? 

A. J come in and unload, and they take it up 
and weigh it, and I go out and tie the boat up and 
come back and see what weight I have, and then 
collect my money. 

@. How much money do you collect? How do 
you know how much to collect? 


A. Well, whatever the price is. 
Q. Well, who tells you what the price is? 
A. They do down there where I get my money. 
Q. The Bayside Fish Market? A. Yes. 
* * * 


Q. (By Mr. Margolis): Let’s get at it this 
way: Do you discuss the price with the Bayside 
Fish Market ? A. No. 

Q. What does happen? 

A. He makes out the ticket and I take whatever 
he puts down on the ticket. 
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Q. And that has happened always since 1942, 
is that right? ZX, Mes: 

% * * 

The Court * * * How many dealers are 
there at Santa Monica? 

The Witness: Two. 

The Court: What is the other one? 

The Witness: Delucca. 

The Court: Did you ever sell him any fish? 

‘he Witness: No. 

Q. (By Mr. Margolis): Has he ever bid for 


any of your fish? [38088] A. No. 
Q. Have you ever seen the dealers out on the 
wharf bidding against each other? A. No. 


The Court: Here is a question I would like to 
ask: Why do you fish at Santa Monica instead of 
Malibu or Point Mugu or San Pedro or somewhere 
else? 

The Witness: Because my boat is there. 

The Court: Because your boat is there? 

The Witness: Yes. 

The Court: It is convenient to your home? 

The Witness: That’s right. 

The Court: I see. 

Q. (By Mr. Margolis): There are a number of 
fishermen who fish out of Santa Monica, are there 
not? A. Yes. 

Q. And there are others who have San Pedro 
as their home port, and others at Newport Beach, 
and so forth? A. ‘Whats mehe, 
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Q. And you have arrangements there for a place 
to keep your boat? 

A. J have my own mooring, yes. 

Q. Those are arrangements a fisherman has to 
make when he has a boat, is that so? 

A. That’s right. [3089] 

The Court: In other words, what I was getting 
at is a man chooses the place as a matter of choice. 
Either for his own convenience—You don’t fish 
at Santa Monica because you like to fish mackerel 
or any particular kind of fish? 

The Witness: No. 

The Court: It is because it is convenient to your 
home and you have your boat there? 

The Witness: Yes. 

* ae * 

Q. (By Mr. Margolis): Mr. McComas, do you 

ice your fish? 


A. I have an ice-box on, yes. 

Q. On the boat, is that right? 

A. That is right. 

Q. Sometimes you are out several days, are you? 

A. Three or for days at a time, maybe five days. 

Q. And you ice your fish while you are out 
fishing ? A. That’s right. 

Q. Do you ever ice fish after you come in? 

A. No. ' 

Q. Why not? A. I haven’t facilities. 

Q. Are there any other reasons? — 

A. Well, it is really too much trouble to go to 


that to handle it. They wouldn’t lift the fish up on 
the pier for you in the first place. 
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Q. Who wouldn’t lift the fish up on the pier? 

A. The dealer there. 

oy It takes equipment to lift the fish up on the 
plex 

Oh, yes, it takes a hoist. 

Q. Who does that equipment belong to? 

A. It belongs to the fish dealer. 

Q. They will lift it up for you when you sell 
it, is that right? [8091] A. That is mene 

Q. And not otherwise ? A. No. 


Mr. Margolis: Cross-examine. 
The Court: Cross-examination ? 
Mr. Dixon: No, your Honor. 
The Court: Step down. 


(Witness excused. ) 


The Court: Next witness. 
Mr. Margolis: Mr. Phelps. 


ROBERT M. PHELPS 


called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 


and testified as follows: 
*% %& ¥* 


Direct Examination 
By Mr. Margolis: 
Q. Your name is Robert M. Phelps, is that 
right ? ae What is teht. 
Q@. And you are one of the defendants in this 
case? A. Yes. [8092] 
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What is your address? 

6257 Tipton Way in Los Angeles. 

Is that where you actually live? 

I live on a boat I am fishing on most of the 


Do you have any other home of your own? 
No. I don’t. 
What is that address that you gave us? 
That is my father’s and mother’s home. 
How long have vou been a commercial fisher- 
man—you are a commercial fisherman, aren’t you? 

A. That is what I do for a living. 

Q. Do you do anything else for a living besides 
engaging in commercial fishing ? 

A. Occasionally a little bit of engine work, but 
not much. 


QOPpOoOrOzrope 


Q. What do you mean by engine work? 

A. Overhauling engines on other commercial 
boats. 

Q. When vou do that engine work you do that 
for somebody else and you get paid for that, is that 
right ? 

Yes, Sometimes; sometimes just for free. 
When did you start fishing commercially ? 
In 1934, 

And at that time did you buy a boat? 

Yes, I did. I bought a 28-foot jig boat. 

Is this a boat that was operated by a crew 
of one [8093] man or more than one man? 

A. By a erew of one. 


OPOPO pe 
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Q. You operated that boat and worked on it 


vourself ? A iediel 
Q. You paid $350 for that boat? A. Yes. 
Q. You had it for how long? A. One year. 
Q. Then you sold that boat, is that right? 
A. That is right. 
Q. For the same amount you paid for it? 


A. Yes. 

@. Then after that did you go to sea for a few 
months ? 

A. Yes, I was back to sea. I went back as an 
engineer, marine engineer. 

Q. You had been a seaman prior to the time 
you went fishing? 

A. Yes, I had been a fireman and oiler and 
marine engineer up until that time. 

Q. You went to sea then for a short time, is 
that right? AE Nes, 

@. And after that you came back and went back 
fishing and you have been fishing ever since, is that 
right ? 

A. That is right. I have made a few small trips 
on ships and I worked a very short time for the 
Bureau of Power [38094] and Light in Los Angeles 
on a frequency change. 

Q. But most of the time since then you have 
been fishing ? A. That is right. 

Q. Did you fish for a while on other people’s 
hoats. 

A. J have fished most of the time on other 
people’s boats. 
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Q. On what sort of a basis? 

A. Always a share basis. 

Q. The same kind of a share basis that has been 
described here in the testimony, is that right? 

A. That is right. 

q@. And on boats in which you have no interest 
whatsoever ? A. Yes. 

Q. Did you buy another boat in about 1940? 

A. Yes, I bought another little 28-foot jig boat 
and I had it for about four months and I sold it. 
You paid $650 for it, is that right? 

Yes. 

Since then have you owned any boats? 

No. I haven’t. 

You don’t own a boat now and you have no 
interest in any boat? A. No, I don’t. 

@. And you are earning your livelihood, your 
entire livelihood, from fishing on boats owned in 
total by other persons, is that right? 

Pe That is Tieht. 

Q. Do you have any of your own fishing gear? 

A. At present I do have a little bit. I have 
three fish traps. 

@. You might explain what those are. 

A. ‘Those are a metal cage with funnels that go 
in and fish go in there and you eatch them. 

Q. What kind of fish do you catch in fish traps? 

A. Well, these were to catch bass, rock bass. 

Q. Did you have more gear than that previous 
to this? 

A. At one time I had shark nets. 


OPO Pe 
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@. What happened to that? 

A. Well, they wore out and I didn’t make 
enough to buy more so I don’t have any more shark 
nets. 

*% a ae 

@. When you were operating your own boat 
during the periods that you operated your own boat, 
cid you fish market fish or cannery fish or both? 

A. Both. 

Q. And when you sold your cannery fish—inci- 
dentally, what is your home port? 

A. Newport Beach now. 

@. It had been other ports? 

A. San Pedro until the time the war started. 

@. And at the time the war started you and a 
lot of other fishermen shifted to Newport? 

A. We went to Newport because the Coast 
Guard and Navy regulations were too strict to go in 
and out of San Pedro. 

@. And made fishing operations 

A. It made it practically impossible to fish there. 

@. So you have been at Newport ever since? 

A. Yes. : 

Q. Now when you were fishing fresh market fish, 
did you sell your fish to the dealers when you had 
your own boat? A. Yes, I did, (308aq 

% * 


* 


Q. Will you state how the price was determined 
for the fish which you sold? 

A. Well, I don’t know how it was determined. 
At the time I had the boats I took whatever they 
gave me. 
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Q. You just went in and took what they gave 
you? A. Yes. 

Q. Did you ever get a different price from 
different dealevs on the same day? 

Mr. Rubin: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: Objection sustained. 

T want to call counsel’s attention to part of the 
memorandum of law that was handed to me yester- 
day. 

Mr. Margolis: Memorandum of law, your 
Honor? 

The Court: Yes, by the defendants. 

My. Margolis: Yesterday? 

The Court: Yesterday. 

Mr. Kenny: I guess that was mine. [3098] 

The Court: And three or four books. 

Mr. Margolis: I thought that was several days 
ago. 

The Court: ‘‘A co-cperative endeavor which 
transgresses that line (that is, they talk about illicit 
practices) cannot justify itself by pointing to evils 
afflicting the industry or to a laudable purpose to 
remove them.’’ 

Mr. Margolis: If your Honor please, there was 
testimony about competition and price bidding. 

The Court: We went all through that, counsel. 

Mr. Margolis: We feel we should have a right 
to meet that testimony, your Honor. 

The Court: The objection is sustained. You 
have had the right to meet it which the law allows 
you. 
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Q. (By Mix. Margolis): Did you ever ice fish 
and hold it when you had your own boat? 

a «Bes. 

Q. For how long? 

A. Well, while I was out on a tp inte 
came 1n. 

Q. Did vou ever hold it after you came in? 

A. No, you can’t hold it. 

Q. Why not? 

A. Fish to be kept, you got to keep that at a 
certain temperature in a refrigeration box. You 
can’t just throw ice on it and keep it forever. [3099] 

Mr. Margolis: You may cross-examine. 

Mr. Dixon: No questions. 

The Court: Step down. 


(Witness excused.) 


The Court: Next witness. 
Mr. Margolis: Mr. McLauchlan. 


CHARLES McLAUCHLAN 
called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 
The Clerk: Your name? 


Be * * 


Direct Examination 
By Mi. Margolis: 
Q. Your name is Charles McJuauchlan? 
& Corueet. 
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@. And you live in Santa Ana? A. Right. 
Q. What is your occupation? 
A. You mean now? 
Q. Yes. 
A. Mostly a defendant and partly I have a few 
bees. [8100] 


When did you start fishing for a living? 
In July of 1944. Before that I worked on a 
boat getting it ready to fish for about six weeks. 

@. But before you went to work on that boat in 
1944 to get ready to fish, you had not fished com- 
mercially, is that right? A. That is right. 

@. And this was at Newport Beach, was it? 

A. Correct. 

Q. And during the time vou fished, was Newport 
Beach your home port? A. That is right. 

@. Now what kind of a boat did you go to 
work on? 

A. It is a 40-foot double ender, a jig boat and 
mackerel boat. 

Q. What size crew does it have? A. Two. 

®. Yourself and one other? 

A. The man who owned it. 

Q. Did you own any interest in that boat on 
which you went to work? A. No, siz. 

Q. You worked on the usual share basis, is that 
right? A. That is correct. 


* * * 
Q. Have you been a fisherman in the past? 
A. TI have. 
Q. Is that what you have done for a living? 
A. True. 
Q. 
A. 
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Q. How long did you work on that boat? 

A. For about six months. 

Q. Then what did vou do? 

A. Worked on other boats. 

Q. All boats belonging to other people? 

A. That is true. 

Q. On a share basis? A. That is correct. 

Q. How long did you continue working on other 
boats? 


A. For about an additional vear and three 


months. 
Q. That was all the commercial fishing you had 
done? A. That is true. 


Q. During the time that you have fished com- 
mereially, and as a matter of fact, at any other time, 
vou have never owned a boat, is that right? [3102] 

A. No, sim 

Q. You have never owned any interest in a fish- 
ing boat, is that right? 

A. Well, I invested a lot of my time in getting 
a boat ready that was going to operate, but I didn’t 
own any part of the boat because of the time I put 
in fixing it up. 

Q. But vou had no interest in the boat? 

oe) Pat siete 

@. You merely worked on it with the owner 
vetting it ready to go fishing, is that right? 

A. Well, I worked on another boat getting it 
ready to go fishing myself, I was going to operate 
this boat myself alone, but IT never owned any penny 
ii it, 
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The Court: Let’s see. The total length of time 
that you worked as a fisherman was approximately 
a year, is that right? 

The Witness: <A year and a half would be more 
correct. 

The Court: All right. 

Q. (By Mr. Margolis): At the end of that ap- 
proximately year and a half of commercial fishing, 
what did you do? 

A. I gave up the boat that I had just started to 
fish to become the business manager for the fisher- 
men’s union. 

@. At Newport Beach? 

A. At Newport Beach. 

Q. Is that the Newport Beach unit of Local 36, 
one of the defendants in this case? 

A. That is true. 

@. And how long did you continue to hold that 
job? 

The Court: When did you take it? 

The Witness: September 23, 1945. 

Q. (By Mr. Margolis): And how long did you 
continue to [8104] hold that job? 

A. Until November 1, 1946. 

@. Since then have you had any connection with 
the fishermen’s union aside from this case? 

A. I have been a member. I am now the treas- 
urer of the unit at Newport Beach. 

@. During the period that you were fishing did 
you fish cannery fish or fresh market fish, or hoth? 

A. I fish cannery fish and fresh market fish both. 


1612 Local 36, Int’l Fishermen and 


(Testimony of Charles McLauchlan. ) 

Q. About what proportions? 

‘A. Well, that could be in terms of value or 
tonnage. 

Q. Well, suppose vou tell us how much time you 
spent fishing fresh market fish and how much time 
you spent fishing cannery fish? 

A. I spent most of the time fishing cannery fish. 
JI would say I spent three months fishing abalone, 
which are a market fish. 

Q. And the rest of the time cannery fish? 

A. The vest of the time albacore and mackerel, 
which are cannery fish. 

Q. Before you started fishing you had been a 
shipyard worker, is that right? 

A. That is true. 

Q. You were active as an officer and member of 
the Local 36 at Newport Beach during the course of 
the strike in [8105] June of 1946, were you not? 

A. I was the business manager. 

Q. Were you active? A. "That is true. 

Q. You were the man who was generally in 
charge of the Newport unit, is that right? 

A. Under the executive committee and under the 
strike committee. 

Q. You say ‘under the executive committee’’; 
you mean the over-all executive committe of Lo- 
eal 36? 

A. Under that executive board made up of rep- 
resentatives from all the different units which meet 
in San Pedro. Also under the executive committee 
of the Newport Beach unit. 
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Q. I see. During the course of that strike in 
June of 1946 was there a system utilized in Newport 
Beach known as a clearance card system? 

A. That is true. 

Q. Will you tell us how that system worked? 

A. Cards were printed of two colors. One of 
them was marked ‘‘Clearance Card’’; the other one 
was marked ‘‘Registration Card.’’ Those fishermen 
who wanted to co-operate in the activities of the 
strike came into the office and a card of each sort 
was filled out for each man. The registration card 
was kept in the file; the clearance card was kept by 
the man. The cards were numbered. The clearance 
eard had around the [3106] rim dates, consecutive 
with the days of the month. From the time the man 
eame in and registered, upon explanation of the way 
operations were conducted, he agreed, if he wished, 
to contribute a certain number of hours as a picket, 
and this would clear him for a certain number of 
days. And during these intervening days he would 
zo fishing, and at the end of that period he would 
report and be assigned a post as a picket for another 
few hours. And this continued for the duration of 
the strike. 

Q. Did all the boats which fished out of Newport 
Beach obtain clearance cards? 

A. No, they did not. 

Q. Were there boats that fished continuously 
during June of 1946 which did not obtain clearance 
cards? A. That is correct. 

Mr. Rubin: Does that refer to fresh market fish, 
counsel ? 
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The Witness: That is true, fresh market fish. 

Q. (By Mr. Margolis): Was any action taken 
by the union with respect to those boats which fished 
without obtaining clearance ecards? 

hy Yes, thefé was. 

Q. Will you tell us what action was taken? 

A. First of all we tried to find out which boats 
were in that category, and then the strike committee 
would send a couple of members of the union, or 
even non-members of the [3107] union who were 
interested in this activity, to explain to these non- 
co-operating boats what the issues were. And we 
would send one committee, and then we would send 
a different committee, who would explain to these 
people in question what the situation was in detail, 
and how they would benefit by the activities of the 
union in this situation. 

@. <Any other action taken? 

A. There was no action taken on the question of 
people who would not come in and register. We just 
tried to get their co-operation to come in and reg- 
ister, 

Q. And you did get the co-operation of some, 
and of others you did not, is that right? 

A. “Miateis true. 

Q@. And this applies to all boats fishing fresh 


market fish ? A. Thar isstrue: 
Q. Did you have a process or policy with regard 
to declaring boats unfair? A. That is tfue. 


Q. Will you explain what was done in that 
regard ? 
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A. We deciarved beats unfair who continually 
would go past the picket boats to sell fish. We would 
declare them unfair after we had sent two or three 
committees, as the case might be, or if they were 
hard to find maybe we would only succeed in heav- 
ing one committee reach them and talk with them, 
and if the committee was unable to, by explanation, 
show them that their interests lay with the majority, 
then the committee would come back to the strike 
committee and report in detail the attitude of these 
non-co-operators. And sometimes we would declare 
such a beat unfair; other times we would withhold 
action until a further committee had seen them. 

@. Do I understand that during the period of 
the strike fish was being deiivered to dealers whose 
places were being picketed ? A. That is true. 

Mr. Rubin: That is objected to as calling for a 
conclusion of the witness and ambiguous as to what 
dealers. There are several dealers there. 

The Court: The cbjection is overruled. You can 
clear that up on cross-examination. 

Q. (By Mr. Margolis): What dealers were 
those that were being picketed ? 

A. The dealers being picketed were the Harmon 
Fish Company—J. P. Harmon Fish Company, and 
the Bayside Fish Company. 

Q. And those are the companies vou referred to 
in your answer a moment ago? 

A. That is right. 
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Q. (By Mr. Margolis): How many were there 
in June of 1946, in the event there has been any 
change ? 

A. There were five major dealers, and there were 
one or two people who, although retailers, bought a 
little fish from fishermen. 

(). With respect to the boats that were declared 
unfair, that was simply a motion that was passed 
saying that the boats were unfair, is that right? 

A. That is true. 

Q. What was done, if anything, pursuant to that 
motion declaring the boats unfair? 

A. There was considerable discussion of this 
question, and it was the decision of the strike com- 
mittee, and we finally took it to the membership, 
and the membership agreed that any boat that was 
declared unfair, after being visited by his friends, 
a committee from the union composed of his friends, 
people who knew him very well, that if such a boat 
then did not co-operate he should not be treated 
any longer as a friend. 

Q. What do you mean by that? 

A. It is one of the customs in the fishing fleet 
for the exchange of information about fishing. 

Q. Where the fish are found? 

A. Where the fish are being caught at that par- 
ticular [8110] time, and what gear is most suecess- 
ful, and which way the fish are moving, and so 
forth. So the fishermen agreed not to give any of 
this information to those who did not co-operate 
with all the fishermen. 
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Q. Was there any other action taken in addition 
to that? 

A. Further, that we should have no truck with 
such people, that is, that we would cut them dead, 
as you might say; not even see them on the street. 

Q. Anything else besides that, or is that all? 

A. I believe that is all. 

Q. Were you in the court room when Mr. Irvan 


D. Anderson testified ? A. I was. 
Q. You heard his testimony ? A. Yes. 
Q. Do you know Mr. Anderson? A. I do. 


@. How long have you known him? 

A. Well, somewhat a shorter time than I have 
been fishing. I would say a couple of years. 

Q. Were you friendly with him? 

A. Not unfriendly. I would say I don’t know 
him well enough to be a friend. 

Q. An acquaintance? [3111] 

A. An acquaintanee, yes. 

Q. Did you ever have any conversation with him 
about joining the union or payment of dues? 

A. Yes, sir, I did. 

@. When did that conversation take place? 

A. Well, several times. At different times, 
usually when the bait boat upon which he works was 
tying up and the men were coming ashore, and the 
conversation was with the crew. Very seldom with 
one man. 

Q. In other words, it was with him as a member 
of a group, is that right? A. Thats right. 
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@. And in which you talked and he and other 
members of the group talked, is that right? 

A. ‘That is right. It may be that once maybe I 
engaged him in conversation and the others went 
away and we were left talking. 

Q. That may have happened on one occasion? 

A. Yes. 

Q. Over what period and about how manv of 
these conversations were there? 

Betweei three and six times. 

Over what period of time? 

Over a period of a year, roughly. 

Were these conversations all pretty much the 
same or were they different from time to time? 

A. Well, they were progressive. I mean, there 
would be different discussions, different points 
brought up at each one, but they were in general 


Oro» 


about the union and the attitude of individuals 
toward the union, fishermen toward the union, bait 
haulers, who are a particular kind of fisherman, 
toward the union. 

®. Will vou tell us what the substance of these 
conversations was? 

A. Oh, the substance of the conversations on 
both sides would be summarized in this way: 

The men on the crew were of different opinions. 
Some of them agreed that unions in general were 
good. In fact, Mr. Andersen himself was a member 
of & union, and although he had had some rather 
bad experiences, in general his experience with his 
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previous had been good. ‘‘But,’’ he said, ‘‘how will 
the union help me as a fisherman?”’ And I would 
explain. 

For instance, the bait haulers, they are specialists, 
they haul with a net anchovies and sardines. The 
anchovies and sardines for a period of four months 
are sold as bait and ground and resold by the can- 
neries to the mackerel fishermen. [8113] 

Mr. Rubin: This is a conversation ? 

The Witness: This is the substance of the con- 
versation. 

So then the bait haulers, they get a certain price 
for their fish and they sell to the cannery which, 
in turn, grinds it and resells it to another kind of 
fisherman. 

Now by understanding with the canners over a 
period of time the fishermen’s union has reached 
this understanding 


* ¥ * 


So the union in its contract on the mackerel price 
and conditions of the delivery of mackerel, stipu- 
lates that the bait crews shall receive for the bait 
they catch the same price as the contract calls for 
the delivery of mackerel. So what happens to the 
bait haulers depends upon what happens to the 
mackerel fishermen, and that is part of the conver- 
sation that I had with the bait haulers. 

Some of them were of this opinion, well—— 

The Court: You mean they stated that to you? 

The Witness: They stated it to me; yes, sir. 
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The Court: Did Mr. Andersen state it to you? 

The Witness: He especially state it to me. 

The Court: That is what the question is about. 

The Witness: He especially stated to me, *‘ Well, 
that is fine, we are sure now that we are going to 
get this price for [8115] our bait, that is lovely, but 
why should I pay any dues to the union.’’ 

* * * 

The Court: This is another conversation ? 

The Witness: I say there were, according to my 
previous testimony, probably three conversations. 
Now it is hard for me to say that all of these things 
were said at any one, but to my recollection these 
conversations carried about the same [3116] con- 
tent, you see, and I was saying the same thing to 
Mv. Andersen two or three times to try and con- 
vinee him. So this was the trend then of the argu- 
ment back and forth. 

1 was saying to Mr. Andersen, ‘‘You should be 
in the union which has, before you came fishing, 
henefited you and which all the time you have fished 
is benefiting you. You should be a part of this or- 
ganization and help to pay hall rent and electric 
bills and keep the necessary personnel on the docks 
to sell you shotgun shells when you need them and 
to issue cards telling you when there is a meeting so 
you can come and express yourself and be part of 
this organization and run this organization.”’ 

And his conversation was to the degree, ‘‘Well, 
I am very busy, I work on this boat 20 hours a day. 
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When we finally get the bait in then the net is 
broken down and we have to repair the net. And in 
the season when we do get the fish I have just time 
enough to sleep, and if the fish are hard to find we 
might run and make five or six (what we eall dry 
hauls; that is we put the net out and the fish get 
away because the water is too deep) and we haul the 
net back in 

Mr. Dixon: If the Court please, are we to under- 
stand that this is still part of this conversation ? 

The Witness: That is correct. 

The Court: JI understand it is. 

Mr. Dixon: All right. [3117] 

The Witness: So he says, ‘‘ Anytime that I would 
be able to come to a meeting, it would be at. the ex- 


pense of my sleep.’’ 

And I would say, ‘‘The union does not demand 
that you come to a meeting, we do not have any fine 
that says if you don’t come to a meeting it costs you 
an extra dollar. We are a democratic group and we 
just urge you to come.”’ | 

I said, ‘We even will try to have a special meet- 
ing on a time when there isn’t any bait or when 
you are tied up for a while so you can come and be 
part of this democratic operation.”’ 

And Mr. Anderson said, ‘‘Well, this is consider- 
able trouble. IT am verv happy to accept the price 
of fish and IT wish vou the best of luck but,’’ he says, 
‘‘T don’t care to pay any dues and I don’t want to 
come to any meetings.”’ 
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And I would keep trying, and I would keep try- 
ing. I would go to this boat as it came in, and I 
[3118] 


* * * 


would maybe 


Q. Did he ever join the union? 
A. Ue never joined the union. 
* % ¥ 

@. Did he do anything else in connection with 
the union? A. Well, I would say yes. 
@. What did he do? 

A. Now I don’t know whether it was, whether 
he wanted to do it, but he did two things: In the 
spring of last year there was an attempt to limit the 
size of bait nets, and this was a well organized 
campaign in the state legislature, and when we 
heard about it all the bait haulers were up in 
arms 

Mr. Rubin: We don’t see any materiality to this 
at all, your Honor. We object to it on the ground 
it is immaterial. 

The Witness: Mr. Andersen contributed. 

Mr. Rubin: Just a moment. Your Honor, we 
object on the ground it is incompetent, irrelevant 
and immaterial. 

The Court: Yes, I think you had better get back 
to the traditional method of trying lawsuits by ques- 
tion and answer. 


Mr. Margolis: ‘This is preliminary. 

Q. Did the union take some action in connection 
with pending legislation concerning the size of bait 
nets? A. Yes, sit. 
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Mr. Rubin: That is objected to as incompetent, 
irrelevant and immaterial. 

The Court: Objection sustained. [3119] 

% * me 

Q. Mr. McLauchlan, have you ever worked on 
a boat operated by Mr. Naylor? A. Yes. 

Q. By the way, that is the Mr. Naylor who testi- 
fied here? 

A. That is true. He is the owner of the Bayside 
Fish Market. 

Q. When did you work on this boat operated 
by Mr. Naylor? 

A. That was from about the middle of Decem- 
ber 1944 to about the middle of February 1945. 


At the time I was fishing the boat. 
What was done with the shark that was 
eaught by that boat? 


Q@. What was the name of the boat? 

A. It had no name. 

Q. No name. 

A. It had a number, which I do not remember. 
Q. How big a boat was it? 

A. It was about 40 feet long. 

Q. How large a crew? 

A. It had a crew of three. 

Q. Including yourself? 

A. Including myself. 

Q. You had no interest in that boat? 

A. No interest. 

Q. What kind of fish did the boat go after? 
A. Sharks. 

Q. Exclusively ? 

A. 

Q. 
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A. . The shark and the liver were sold—the shark 
itself was sold to Mr. Naylor and the liver were 
sold through Mr. Naylor. 

Q. All of them? A. All of them. 

Q. Any shark or liver offered to anybody else? 

A. No. 

Q. Did Mr. Naylor get a share, some share of 
the proceeds in connection with his ownership of 
the boat, or operation of the boat? 

A. That is true. [8121] 

Q. In addition to fishing, using the boat for 
fishing, did you and other members of the crew do 
any work on the boat or other equipment ? 

A. Qn the gear. 

(. You mean on the nets? 

A. On the nets. 

Q. What did you do in connection with the nets? 

_A.. Well, as we used the nets they would gradual- 
ly become somewhat slimy and some of them were 
new and some were not. The ones that were not new 
would be torn in places. So when we came in with 
a load of fish we would tie the boat up, we would 
unload the nets, put them ont on the drying rack, 
we would take them from the drying rack to where 
we would mend them to the tank vat where they 
would be tanned by soaking in this boiling solution 
of tanning, which is oak bark and water, for a 
period of time. Then they would be taken out of the 
tan vat onto the boat and we would go fishing again. 

Q. As I understand your testimony, with regard 
to June of 1946 there was fishing conducted during 
that month? A. There was. 
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Q. How did the amount of fish that came in 
during the month of June 1946 compare with other 
months when you were present? 

Mr. Rubin: Just a moment. That is feed to 
as calling for a conclusion and not the best evi- 
dence. [8122] : 

The Court: Well, if he knows he can answer. 

The Witness: There was more fish in Newport 
harbor during the month of June, during the strike 
period, than there has been since or before. 

Q. (By Mr. Margolis): At any time that ey 
know about, is that right? 

A. That is true. And it all sold ae a A price. 

Mr. Rubin: Now, if your Honor please; we sub- 
mit that that last answer is not responsive. | 

The Court: That is not responsive, It:.may be 
stricken. — 

Mr. Margolis: We would like to have this docu- 
ment marked for identification. 

The Clerk: HH. 

(The document referred to was marked De- 
fendants’ Exhibit HH for identification.) - 


Q. (By Mr. Margolis): Mr. McLauchlan, I 
show you a document that has’ been marked De- 
fendants’ Exhibit HH purporting to be the strike 
committee minutes for June 12—that is June 12, 
1946, is it not? A. Yés. 

* * aS 

My. Margolis: If your Honor please, at this 
time we offer Defendants’ Exhibit HH, for identi- 
fication, in evidence. 
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The Court: Very well. Admitted in evidence. 


(The document referred to was marked De- 
fendants’ Exhibit HH, and was received in 
evidence. ) 


Mr. Margolis: Ladies and gentlemen of the jury, 
I would like to read to you the minutes, at least a 
portion of them, the whole minutes will be available 
to you, however. 
(Whereupon counsel read to the jury from 
Defendants’ [3124] Exhibit HH.) 


Q. (By Mr. Margolis): Incidentally, what is 
the Souder boat that is referred to in these minutes ? 

A. It is the boat owned by—well, I am not sure 
of the ownership, but it is the boat operated by the 
man Morris Souder who testified here in behalf of 
the prosecution. 

(). And is that a bait boat? 

A. It is a small boat which can be used for bait 
fishing. 

Q. Was it doing bait fishing at that time, do you 
know ? 

A. At that time I don’t know. When I say ‘‘bait 
fishing’’ J mean the catching of certain species of 
tuna, and so forth, with bait and hook and line. 

Q. Do you know whether it caught bait? 

A. No. it didn’t eateh bait. 

Mr. Rubin: There are two more sentences, Mx. 
Margolis. If you don’t want to read them I will 
read them at this time. 
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Mr. Margolis: T will read them. ‘Discussion on 
who is on the putrid list and how to contact those 
persons. ”’ 

Mr. Rubin: On the first page ‘Phelps reports 
that as Picket Captain we are better set up now 
than ever before and our picket lines are full for 
several days ahead.”’ 

That makes the whole minutes. 

* * oS 

Mr. Margolis: If your Honor please, at this 
time we would like to offer a part of an exhibit 
that we didn’t have an opportunity to read that 
wasn’t offered. Government’s Exhibit 301, a por- 
tion on page 1 which was not part of the govern- 
ment’s offer. 

% * * 

The Clerk: II. [3126 


(The document referred to was marked De- 
fendants’ Exhibit IT, and was received in evi- 
dence. ) 

x % % 

So you will know what I am reading from, this 
is a regular meeting of Newport fishermen, May 
20, 1946. 

(Whereupon counsel read to the jury from 
Defendants’ Exhibit II.) 


Q. (By Mr. Margolis): Mr. McLauchlan, with 
reference to this reading of a letter from the Tech- 
nical Fisheries on the shark question, do you recall 
what that pertained to? 
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A. At that time the shark fishermen were having 
a great deal of trouble, because the dealers had 
dropped the price from 15 cents a pound to two or 
three cents a pound. [3127 

% % ¥ 

Q. (By Mr. Margolis): Was the union engaged 
in any activities at this time in connection with the 
Technical Fisheries and the shark question? 

me Claris eunie: 

Q. What sort of activities? What was the union 
doing? 

A. The union was trying to help its members 
who fished shark to find some way of getting a little 
more money and not to be wasting the carcasses of 
the shark. [3128] 

Q. Was it trying to find additional outlets for 
the shark? A. That is it. 

Q. What was this Technical Fisheries operation 
that I referred to? 

A. They were a concern in San Francisco who 
had experience during the war in the salt during 
curing of various fish that hadn’t usually been 
treaded in that manner before. 

@. And they were experimenting in a new opera- 
tion at that time, it that right? 

A. They had been experimenting, and we 
thought they might give us some leads for more 
utilization of fish products. 

Q. I want to direct your attention to Govern- 
ment’s Exhibit 302, which is a copy of the Newport 
Beach minutes or the original of the Newport Beach 
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minutes for special meeting, Fishermen’s Union, 
Local 36, May 27, 1946, and particularly to the por- 
tion reading as follows: “Question by Mills of how 
our strike will coincide with the surplus of northern 
fish.’? Does this state accurately everything that 
was said on that particular subject referred to? 

Mr. Dixon: If the court please, it doesn’t refer 
to anything this particular witness said, and these 
are the minutes of his own organization. I think 
since it is not attacking anything that he said that 
would be a violation of the general rule. [3129] 

The Court: Read your sentence again, will you 
please ? 

Mr. Margolis: ‘‘Question by Mills of how our 
strike will coincide with the surplus of northern 
fish.’’ 

The Court: Your question is? 

Mr. Margolis: I don’t know whether my first 
question was answered, whether this represents ac- 
curately everything that was said on this subject. 

Mr. Dixon: We object to it on the grounds al- 
ready given, your Honor. 

The Court: The objection is overruled. You may 
answer it yes or no. 

The Witness: No. 

Q. (By Mr. Margolis): Will you tell us what 
was said on that subject? 

A. Considerable was said. 

Q. Give us as brief a summary of what was said 
as 1s possible and yet cover it. 
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A. Well, Mr. Mills explained that there was a 
great, in fact, the largest cold storage holdings of 
what are called rock fish filets in history. 

Q. That is a fresh market fish? 

A. That is a fresh market fish that is eaught 
in great quantities in northern California and Ore- 
gon by members of the International Fishermen & 
Allied Workers of America. And that this quanti- 
ty—— 

oe * ae 

And that because of this terrific holding the price 
was quite low, and because of the low ‘price the fish, 
even after paying transportation charges, could be 
delivered in the Los [3131] Angeles area and sold 
at prices very low in comparison even to local fish. 

And his question was as to what good would it 
do us to withhold our production trying to get 
better wages and at the same time the market would 
be filled with this fish from the north. 

The Court: Did he say ‘“‘wages” or “prices? 

The Witness: I think he said ‘‘wages.”’ 

The Court: Are you sure of that? 

The Witness: T said I think so. I am not sure. 

The Court: Your are not sure? 

The Witness: No. 

* * % 

@. Now | want to direct your attention to the 
same minutes, page 2, about two-thirds of the way 
down the page, ““Meclauchlan says coercion, yes, but 
that type of action is what shows we are growing 
up into a unified union of coastwise fishermen and 
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not a little Local 36. We are in an emergency and 
we should follow our executive board recommenda- 
tion.’ 

Now will vou state whether or not that correctly 
and fully sets forth the substance of what you said 
on that subject at that time? 

A. The words as writen here, I would say, give 
a considerably different impression. 

The Court: Did you write them? 

The Witness: I did not write these words. 

The Court: Are those your minutes? 

The Witness: I made the talk that is written 
in the minutes. 

The Court: All right. 

The Witness: They give a considerably different 
impressions than what I said. 

Q. (By My. Margolis): Will you tell us what 
you said ? 

Mr. Rubin: That is objected to as varying the 
terms of a written instrument. 

If vour Honor please, yesterday in discussing this 
—TI am not going to argue the other question, except 
to say there is a difference between a confession 
which may be controverted and an admission 
against interest which may not be varied. 

The Court: Admissions against interest, they 
can explain, they can deny that they said it. The 
objection is overruled. It is for the jury to deter- 
mine which statement is accurate. 

The Witness: It is all right to answer? 

The Court: Yes. 
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The Witness: This meeting followed a meeting 
whieh had heen held in San Pedro. 

Mir. Dixon: Now, if the Court please, I ask that 
the witness be instructed in the interests of expedit- 
ing the matter to state Just what he said. 

The Court: That is mght. Answer the question. 

The Witness: Okay. 

That is what I was explaining to the membership, 
that in the meeting in San Pedro we had discussed 
this thing very thoroughly and we had realized that 
mM any democratic organization vou would never get 
unanimity. that there would always be at least one 
person who would have a different opimion, and 
that there night be as mueh as—well, we will say. 
even 40 per cent might have a different opinion— 
but 1 explained how, when we have an election for 
president of the United States, if the Democrats 
win why this president is the president of the Re- 
publicans who lost just the same, and that you might 
call it eoercion for the Republicans to have a Demo- 
cratic president and to be bound by his executive 
decisions, but that was part of the demoecratie pro- 
eess, and that we as fishermen and in our fisher- 
men’s union had just as mueh right to use this tried 
process of democracy as the people of the United 
States: that it was part of our democratie traditions 
that the minority should be bound by the decisions 
fairly arrived at of the majority. 

Mr. Rubin: Now, we move to strike that as self- 
serving. 
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The Court: The motion is denied. It is ad- 
mitted on the ground, as I heretofore indicated, 
that it was part of the statement. 

Mr. Margolis: Your Honor please, with respect 
to Government’s Exhibit 303 we offer the omitted 
portions, the portions omitted by the Government in 
its offer, which appears at the top of page 2 and at 
the top of page 3 thereof. 


(The document referred to was passed to the 
Court.) [8135] 
* * % 
The Court: It may be admited. 
The Clerk: JJ. 


(The portion of the document referred to 
was received in evidence and marked Defend- 
ants’ Exhibit JJ.) 


Mr. Margolis: Ladies and gentlemen, I want to 
read to you from what was Government’s Exhibit 
303 and which is now Defendants’ Exhibit JJ in 
part, which are the minutes of a special meeting of 
the fishermen of Local 36, May 29, 1946. This is 
the Newport local. 

(At this point counsel read Defendants’ Ex- 
hibit JJ to the jury.) 


Q. (By Mr. Margolis): Referring to the same 
minutes from which I have just read, Mr. Me- 
Lauchlan, I want to direct your attention to a por- 
tion on page 2 which reads, ‘‘He explained John 
Horman’s stand and why John did not sign.’’ Is 
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that what was said at the meeting or is that simply 
a reference to the subject of what was said? [3136] 

A. Well, it is not what was said. 

Q. Will you tell us what was said? 

Mr. Rubin: Same objection as heretofore made, 
if your Honor please. This doesn’t state anything. 
This doesn't state who said what. It says he ex- 
plamed John Horman’s stand. In the first place, 
is is a conclusion. There is nothing here for any- 
body to deny. 

Mr. Margolis: The conclusions are admitted 
against us, your Honor. 

The Court: He explained John Horman’s stand? 
There isn’t anything in the record about what John 
Horman’s stand is. The objection is sustained. 

Mr. Margolis. We ought to be able to show what 
it is. 

The Court: It does not say whether it is good or 
bad. The objection is sustained. There is no harm 
done to anybody. 

Mr. Margolis: It does appear from the minutes 
who said this. 

The Court: The objection is sustained, counsel. 

Mr. Margolis: May I have Exhibit 328? 

(The document referred to was passed to 
counsel. ) 


Q. (By Mr. Margolis): I want to direct your 
attention to Government’s Exhibit 328, which are 
the strike committee meeting minutes of Newport of 
June 4, 1946, and particularly to that portion read- 
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ing, ‘Moved, seconded that every man that [3138] 
belongs to this union must stand on the picket line. 
Carried. Discussion on penalty for men who do not 
stand picket line decided the strongest penalty 
would be to declare the man unfair.’’ Now I want 
to ask you whether or not at any time during the 
strike any stronger penalty was imposed upon any- 
one than declaring the man unfair for any activity 
in connection with the strike. A. Never. 

@. And you have already told us what it meant 
to be declared ‘‘unfair,’’ is that right? 

A. That’s right. 

Q. I also would lke to direct your attention to 
this portion: ‘‘C-o-m,’’ I guess that stands fer com- 
mittee ? A. ies. 

Q. ‘‘Cormmittee for distribution of letters along 
highway 101. Duty: Contact boat, give letter, write 
down the beat’s name and number, explain the 
union’s problems, the betterment of the whole in- 
dustry. To be taken wp later.”’ Would you explain 
what is referred to by ‘‘ Highway 101” there? 

A. That is a stretch of highway bordering on 
Newport Harbor along which are a number of boat 
slips and a little repair yards where fish boats tie 
up. 

Q. And this referred to that portion of 101, is 
that right? A, Thatissieha: 

@. And was this action of contacting the boat, 
explain the union’s problem, the betterment of the 
whole industry, and so forth, the action that was 
followed out? AS What is right. 
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Q. I want to call your attention to page 2 of the 
same exhibit, the portion reading: ‘‘ Moved, sec- 
onded that suitable cards be made to be handed 
persons who cross the picket line. Carried.’’ Would 
you explain what, if anything, was done with [3139] 
reference to that motion? 

A. Well, these cards were mimeographed, and 
—do you want the idea? 

Q. Do you have any of those cards or were they 
distributed out at that time? 

A. I think they were all distributed. 

Q. What was the substance of what the cards 
said? 

A. The substance was that the fishermen wanted 
to know when they went fishing how much they 
were going to get for their fish when they landed 
it. ‘They wanted to know before they went fishing. 
And in order to do this we had to have it in a con- 
tractural relation with 


Te 


he Court: Is this what was said on the card? 
The Witness: That’s right. [3140] 
% * * 
Q. What was done with those cards? 
A. ‘That we wanted the co-operation of the pub- 


Q. What was done with the cards? 

A. ‘The procedure was as follows: each picket 
had a few of these cards, and if the words on his 
banner did not dissuade people from going in, then 
when the people came out he would hand them this 
card. [3141] 
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Mr. Margolis: Your Honor please, at this time 
we would like to offer the omitted portion on page 
1 of Government’s Exhibit 310. 

The Court: You do not want the other part? 

Mr. Margolis: JI am not necessarily offering it. 

The Court: Very well. Admitted. 

The Clerk: KK. 


(The document referred to was received in 
evidence and marked Defendants’ Exhibit KK.) 


Mr. Margolis: Ladies and gentlemen of the jury, 
I want to read to you from what has been Govern- 
ment’s Exhibit 310, the portion which is now ad- 
mitted in evidence as Defendants’ Exhibit KK, 
which is the strike committee meeting at Newport 
Beach, Thursday, June 6, 1946. I believe the [3142] 
rest of the exhibit has been read to you so [ will 
just read the omitted portion. 


(At this point counsel read Defendants’ Ex- 
hibit KK to the jury.) 


Direct Examination 
(Continued ) 
By Mr. Margolis: 

@. Mr. MecLauchlan, are those letters to which 
you testified asking for the support of these people 
on strike? 

The Witness: Well, I am trying to remember. 
I am not just sure whether they were the [8143] 
same or a different letter because the previous re- 
ference 


* * * 
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@. What is your best recollection as to what that 
refers to? 

‘A. It was a letter mailed to all the members on 
the boats in Newport Beach, some of which at that 
partienlar time of the vear had not vet started to 
fish, and we wanted to contact every member 

‘The Court: No. What did the letter say? [3144] 
That latter may be stricken. What did the letter 
sav? 

The Witness: It said in general 

The Court: The same thing vou have heretofore 


deseribed ? 

The Witness: | think that must he true. 

The Court: Very well. 

Q@. (By Mr. Margolis): Now I want to direct 
your attention to Government’s Exhibit 311, which 
is a set of minutes dated June 7. 1946. These are 
Newport Beach minutes, are they not? 

A. Yes. 

Q. And particularly to that portion on page 1, 
‘“Moved and seconded that a committee of three 
men contact all men who are unfai before final 
action. Carried.’’ J want to ask you whether the 
final action that is referred to there is again the 
final action of declaring them unfair. [3145] 

* * % 

Q. (By Mr. Margolis): What final action is 
referred to? 

A. Was to declare by a vote of the membership 
that these particular individuals were considered 
unfair by the union. And until that was done 
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The Court: Well, is that the final action? 

The Witness: Yes. 

The Court: All right. You have answered it. 

Q. (By Mr. Margolis): Were they officially 
considered unfair, regardless of whether their ac- 
tions were unfair, before they were put on the un- 
fair list? 

A. No, that is the main point. [3147] 

@. I want to direct vour attention now, Mr. Mc- 
Lauchlan, to Government’s Exhibit 312, being the 
strike committee minutes for Newport Beach of 
June 8, 1946, and particularly to that portion on 
page 2 reading: ‘‘ Publicity committee report none. 
Moved, seconded that the publicity committee draw 
up another letter or circular for the press, public, 
and information and businessmen——’’ 

Mr. Rubin: I think that is ‘‘unfair’’ instead of 
‘€information,’’ counsel, if I may interpolate. 

Mr. Margolis: That is right. 

Q. (Continuing) ‘‘ Moved, seconded that the pub- 
heity committee draw: up another letter or circular 
for the press, public, and unfair markets and busi- 
nessmen in Newport.’’ I think this says ‘Carried,”’ 
is that right? A. Carried, yes. 

Q. I want to ask you if you have a publicity 
committee which functioned all through the month 
of June, 1946. A. That’s true. 

Q. What functions did that publicity committee 
carry on? 

A. This sort of thing that is in this paragraph. 
That is, giving information to the press, to the pub- 


1640 Local 36, Int’l Fishermen and 


(Testimony of Charles McLauchlan. ) 

lic, to any section of the public, including business- 
men in the town, people dependent upon the fishing 
fleet and its welfare and so forth. [3148] 

Q. Concerning what? 

A. Concerning the situation that brought about 
the strike. And the attitude and desires and needs 
of the union. 

Q. Did you give publicity concerning the strike 
itself and the actions you were taking? 

A, That's tight. 

The Court: This said, ‘‘Unfair businessmen ?”’ 

The Witness: Unfair markets. 

Mr. Margolis: Unfair markets. 

The Court: Unfair markets and businessmen. 

The Witness: That didn’t mean unfair business- 
men, because no businessmen were unfair. 

Q. (By Mr. Margolis): I want to refer to page 
3 of the same set of minutes. ‘Motion moved, see- 
onded, that picket line be streamlined in the case 
of albacore and that hired pickets or volunteers be 
used. This motion is a recommendation. Carried.’’ 
IT want to ask you what was the situation during the 
month of June, 1946 with regard to albacore fish- 
ing? 

A. The albacore started to get on the lines about 
a month early. 

Q. What do you mean by ‘get on the lines?”’ 

A. Well, it has always been the practice of the 
fishermen along about when they think albacore 
are going to start to hit, to go out on prospecting 
trips, you might say—well, here some _ people 
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just happened to be out a way early and they [3149] 
began to catch albacore. 

Q. Came in about a month early and what hap- 
pened with regard to what the fishermen did at 
that time? 

A. The albacore are the main resource of the 
small boat fleet, and when the albacore hit nothing 
ean hold them, nothing can hold the fishermen, they 
go albacore fishing, even if their boats aren’t fin- 
ished they go albacore fishing. 

Q. Is that what happened during the month of 
June? A. That’s right. [8150] 

oy ae * 

Q. (By Mr. Margolis): I show you a one-page 
mimeographed sheet, mimeographed on both sides 
and addressed on one side ‘‘To the Public’’ and 
purporting to bear the signature of Charles Mc- 
Lauchlan, business manager, IF AWA, Local 36, 
Newport Unit, and ask you whether you recognize 
that. A. Ido. 

Q. What is that? 

A. This is the letter mentioned in the minutes 
which was duly drawn up and mimeographed by 
the publicity committee. - 

Q. The one that you mentioned previously in 
your testimony ? A. Yes, sir. 

The Court: This morning? The one that was 
handed to people who went through the lines, or the 
one that was sent to the small boat owners? 

The Witness: This is the one that was, accord- 
ing to the testimony just now, just finished, the 
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ininutes about the publicity committee shall draw 
up a letter to the public, unfair markets and busi- 
nessmen. 

Mr. Margolis: I ask that this be marked for 
identification and then I will offer it in evidence, 
your Honor. The Clerk: LL. 


(The document referred to was marked De- 
fendants’ Exhibit LL for identification.) [3151] 


Mr. Rubin: Usual objection, that it is self-serv- 
ing, your Honor. 
The Court: Let me see the minutes that this 
refers to. 
(‘The document referred to was passed to the 
Court.) 


The Court: What is your objection? 

Mr Rubin: The objection was that it is selt- 
serving, if your Honor please. 

The Court: Well, I think that it is admissible 
as explanatory of the document that is now in evi- 
dence. Objection overruled. 

(The document referred to was received in 
evidence and marked Defendant’s Exhibit LL.) 


Mr. Margolis: This exhibit which has been 
marked LL is a mimeographed sheet, mimeographed 
on both sides, which reads as follows: 


(At this point counsel read Defendants’ Ex- 
hibit LL to the jury.) 


Q. (By Mv. Margolis): Just a brief reference 
to Government’s Exhibit 3138, Mr. McLauchlan, 
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which is the strike committee meeting dated June 
11, 1946, the portion which is in evidence as De- 
fendants’ Exhibit T, ‘‘Discussion and reading of 
the proposal tentatively accepted by the San Pedro 
dealers. General discussion on the merits of the 
proposal.’’ I want to ask you whether or not that 
refers to the letter of June 11, 1946 addressed [3152] 
to the fresh fish dealers of the port of San Pedro 
which is in the evidence as Defendants’ Exhibit A. 

im It does. 

Q. Now I want to direct your attention to Gov- 
ernment’s Exhibit 317, which are the minutes of 
June 20, 1946 for Newport Beach, and particularly 
to that portion on page 1 of that exhibit which 
reads, ‘‘Assigning men as patrolmen. Very good 
results being obtained.’’ Was there a difference 
between pickets and patrolmen? 

A. Yes, there was. 

Q. Will you explain what the difference was, 
what a patrolman did ? 

A. Well, the patrolmen were our emissaries to 
fishermen who had not yet come into the office and 
been registered. The patrolmen were assigned for 
certain hours, maybe three hours, instead of picket 
duty, to go to a certain section of the bay and to 
talk to the fishermen that they found working on 
their boats or tying up or cleaning up their boats, 
and explaining to them the issues in the strike and 
asking them for their cooperation, and if they 
agreed to cooperate to come over and register with 
the strike committee. 
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Q. And that was referred to in those minutes 

as patrolmen ? A. That is correct. [3153] 
* ae * 

Q. (By Mr. Margolis): Now, I will direct your 
attention to page 3, near the top of the page, of 
these minutes, where it says, ‘‘Report on Mooring 
Committee’’—incidentally, these are the minutes, 
are they not, of June 24, 1946 for the Newport 
Beach unit? 


* * * 


A. Yes, these are the minutes. 
* * * 

Q. (By Mr. Margolis): ‘‘ Buckman gave his re- 
port. Says the city has received permission for the 
mooring basin proposed off of 19th Street. Said 
city engineer wanted some technical data on how 
to moor boats. McLauchlan gave his report. Said 
they looked around and found several places that 
may do temporarily, but problems came up that 
were insurmountable. We may notify harbormas- 
ter of moorings available by owners’ absences.” 
Does that set forth completely the substance of what 
was said in that report ? 

A. As it is written it is not understandable in 
certain parts. [38155] 

Q. Will you tell us what was said on that 
subject ? 

us * * 

A. We had a lot of trouble in the Newport Har- 
bor tvying to find a place to moor the boats of the 
fishermen, and one of the things we tried to do, to 
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sort of alleviate this somewhat, was to find, if pos- 
sible, areas that were suitable for mooring areas 
which were not being used. So looking at a chart 
of the harbor we saw several such corners, and I 
had the job of going to see city officials and prop- 
erty owners, or whatever, to see if there was a pos- 
sibility of their being used by fishing boats. And 
it says here that problems came up which were in- 
surmountable. These insurmountable problems were 
the fact that the property owners didn’t want fish- 
ing boats around. ‘They wanted these beautiful 
yachts with nice painted hulls and flapping sails, 
but a working boat for a man and his family to 
make a living, they didn’t want to have around. 

Mr. Rubin: If your Honor please, we are [38156] 
in another speech again, and we submit it should be 
stricken. 

The Court: Yes, it is wholly immaterial. 

The Witness: This is what I said in my report. 

Mr. Rubin: Even if he said it it is immaterial. 

The Court: It is immaterial. 

Mr. Margolis: ‘The government offered a lot of 
immaterial evidence, and if 

The Court: Certainly a lot of immaterial evi- 
dence has gotten into this record, and it is my fault. 
I should have been a little firmer and tougher at the 
beginning than I have been. However, that is im- 
material. The jury is instructed to disregard it. 
It is stricken from the record. 

Q. (By Mr. Margolis): I want to refer to Gov- 
ernment’s Exhibit 320, which is the strike commit- 
tee minutes for June 28, 1946 in Newport Beach, 


1646 Local 36, Int’?l Fishermen and 


(Testimony of Charles McLauchlan. ) 

and the portion on page 1 which reads ‘“Passed out 
circular to all sport fisherman companies,’’—is that 
what it says? A. Yes, that is what it says. 

Q. ‘‘Passed out cireular to all sport fisherman 
companies. Had good reception.’’ Will you look 
at those minutes in order to refresh your recollec- 
tion, and tell us if you know what that referred to? 

A. Yes, this is the reference—in the mackerel 
fleet and belonging to the union we have a number 
of fishermen, especially during the spring [3157] 
and summer months, who work on what is known 
as sport fishing boats. 

Q. What are these sport fishing boats? 

A. The sport fishing boats take out people for 
fun, they charge them so much a day, and they go 
out here and there with a group of from ten to forty 
amateurs, you might say, amateur fishermen. Others 
charter the boat, may a group of five charters a 
boat and goes out and spends the day. Those are 
the two types. The crews on these sport fishermen 
operate the engines and care for the welfare of the 
passengers and navigate the boat, and I think they 
cook for the passengers and clean the fish and so 
forth. So these men who are the summertime crews 
on sport fishing boats fish mackerel in the winter, 
and we wanted their co-operation to explain to all 
the people who go out on the sport fishing boats 
what we were after. 

Q. Incidentally, is it the practice for any of this 
fish which is caught on the sport fishermen boat 
or sport fishing boat to be sold to the fresh market 
dealers ? 
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A. That has happened many times, and that was 
another point in the co-operation—— [3158] 


x * oe 


Mr. Margolis: If your Honor please, I would 
like to offer in evidence the omitted portion of this 
exhibit, that is, Exhibit 320, which is on page 2 
thereof. 

% * % 

The Court: I do not know that it would raise 
collateral issues. From reading it, it looks like it 
ties into the same general situation. The motion 
is denied. It is admitted in evidence. 

The Clerk: MM. 

(The document referred to was received in 
evidence and marked Defendants’ Exhibit 
MM.) 


Mr. Margolis: Ladies and gentlemen of the jury, 
this is the strike committee meeting minutes of 
Newport Beach, June 28,’ 1946, originally offered 
by the Government as Exhibit 320 and the portion 
now offered by the defendants is MM and reads as 
follows: 

(At this point counsel read Defendants’ Ex- 
hibit MM to the jury.) 


Q. (By Mr. Margolis): Do you know who is 
referred to there? [3160] 


oS * * 


A. That is right. 
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Q. This Mr. Negri was the owner of a boat? 

A. He was a man who leased a barge, or char- 
tered a barge. 

Q. What did that barge do? 

A. That barge as towed into Mexican waters 
about two days’ or three days’ journey down, it 
was anchored there with ice aboard, other boats 
journeyed from San Diego down and back carrying 
to the barge ice, supphes, gasoline, and carrying 
back albacore which were purchased on the barge 
from small boat fishermen whose home port was 
San Diego, that is, who cleared out of San Diego, 
and who hoped to stay in the vicinity of the barge 
all season without coming back, the long voyage 
each time they caught a hold full of fish. 

Q. Now do you recall this discussion at the 
mecting of June 28, 1946 with regard to putting a 
weighmaster, a CIO weighmaster, on the Victor 


Negri barge? Ae Seledlo: 
Q. And was a CIO weighmaster later to be put 
on the barge? A. He was, 


Q. Do you know what the function of that 
welghmaster was? 

A. The function of the weighmaster was to watch 
the scales and to see that fishermen belonging, es- 
pecially to our unit but in general all [8161] 
fishermen, received honest weights. In fact, he took 
with him a check weight so he could check the scales. 

He also checked the figures of the computations 
beeause some of our fishermen do not figure too 
well, so we thought that was a service for the mem- 
bership. 
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The Court: Was that fresh fish, the albacore 
that was brought up from San Diego, or cannery 
fish ? The Witness: Albacore is both. 

The Court: Was that fresh fish that came from 
that barge, or do you know? 

The Witness: It is my—— 

The Court: Do you know? 

The Witness: I mostly know. 

The Court: There are too many people in the 
world like that, which means they don’t know. 

Mr. Margolis: Your Honor, I want to cite that— 

The Court: That certainly is not any profession 
of knowledge. 

Mr. Margolis: Thatis an unfair characterization 
of a witness who is trying to tell your Honor what 
his state of mind is with regard to these matters, 
and I think your Honor should instruct the jury to 
disregard that statement. 

The Court: No, the jury are not instructed to 
disregard it. ‘‘I mostly know’’ is a complete lack 
of knowledge. JI asked the witness if he [3162] 
knows and he can answer the question whether he 
knows or he does not know. | 

Mr. Margolis: I want to cite those remarks of 
your Honor as misconduct. | 

The Court: You may do so. 

Mr. Margolis: And request that the jury be in- 
structed to disregard them. 

The Court: Your request is denied. 

Mr. Rubin: Now we are going to move that this 
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testimony be stricken on the ground that it is not 
apparent that this fish has anything to do with this 
case at all. 

The Court: The motion is granted and the jury 
are instructed to disregard the entire testimony con- 
cerning the barge in the Mexican waters. 

Q. (By Mr. Margolis): Mr. McLauchlan, I 
want to direct your attention to Government’s Ex- 
hibit 37, which is a letter which purports to bear 
your siznature. Does that bear your signature? 

A. Yes, sir. 

Q. And that letter was sent out on June 29, 
1946 to the Bayside Fish Market? 

A. That is right. 

Q. Was that letter sent out to any other concerns 
other than the Bayside Fish Market? 

A. No. [8164] 

Q. Now there is a letter that was enclosed in that 
letter, which I believe in Defendants’ Exhibit W-2, 
is it not? 

Mr. Rubin: It is a mimeographed letter to the 
San Pedro dealers, counsel, whatever the number is. 

Mr. Margolis: W-2, 

Mr. Rubin: We will so stipulate. 

Q. (By Mr. Margolis): That letter was en- 
closed with this letter, is that right, with this letter 
which is Government’s Exhibit 372 

A. Now they both were sent to the Bayside Fish 
Market. I am not certain that they were sent in 
the same enclosure. It may be that the other one 
preceded this one by a day, or maybe they were 
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taken there by some of our people one day and the 
next, or maybe both on the same day. 

Q. In any event, both letters went to the Bay- 
side Fish Market? A. Yes. 

Q. The only other market that you had that was 
picketed during the strike was Horman, is that 


right? A. Horman, yes. 
Q@. Horman did not get a copy of Defendants’ 
Exhibit 37? A. He did not. 


Q. Did he get a copy of the other letter? [38164] 

The Court: W-2. 

Mr. Rubin: If the Court please, for the UHR 
of the record it is W-l1. 

The Witness: I am not certain. 

Q. (By Mr. Margolis): You are not certain 
whether he did or not? A. No. 

Q. Now was this letter, Government’s Exhibit 
37, ever approved by the Newport unit of the Fish- 
ermen’s Union? 

A. Well, as I remember, this letter was drawn 
up by the strike committee of the Newport unit. 

The Court: Have you answered the question ? 

The Witness: Yes, sir. 

The Court: Read the question again, Mr. Re- 
porter. 

*¥ ¥ oe 


The Witness: Well, I think by the time we had 
a membership meeting a number of other things 
had happened so that this particular action never 
as acted upon by a membership meeting. [3165] 
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The Court: Do I understand your answer to the 
question to be that it was not approved by the New- 
port unit then, or is that your recollection, that it 
wasn’t approved by the Newport unit? 

The Witness: I think that would be a fair state- 
ment. 

The Court: What? 

The Witness: That it was not acted upon by the 
Newport unit. 

Mr. Rubin: Counsel’s question, if the Court 
please, was whether it was approved. We object 
to this on the ground it is ealling for a conclusion 
of this witness. He can testify whether it was 
passed upon. 

The Court: He said it was not acted upon by 
the Newport unit. 

My. Rubin: The question was whether it was 
approved. 

The Court: He has answered. It was not acted 
upon. If it wasn’t acted upon it wasn’t approved. 

My. Rubin: That doesn’t necessarily follow be- 
cause this is from a strike committee which was set 
up and which sent that letter. 

The Court: You ean find that out on cross ex- 
amination. 

Q. (By Mr. Margolis): Was any action taken 
pursuant to that letter with regard to declaring 
boats unfair at any time? [3166] 


ae ¥% % 


The Witness: No. The answer is no. 
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Q. (By Mr. Margolis): Do you know of any 
situation in which any boat which wanted to deliver 
fish to the Bayside Market, the concern to which 
that letter was addressed, was prevented or inter- 
fered with by any action of the union from deliv- 
ering that fish? 

* * x 

The Court: You understand it? 

The Witness: I understand it and I can answer 
it. 

No boat was ever prevented from unloading fish 
to the Bayside Market and no boat was ever inter- 
fered with from unloading fish or any fish. products 
at the Bayside Market, period. 

Mr. Rubin: All right. We will move to strike 
that, if your Honor please, on the ground it is self- 
serving, and it calls for a conclusion of the witness 
as to what was prevented or not prevented. 

The Court: It is a conclusion, and it is stricken 
from the record. The jury is instructed to digre- 
gard the witness’ answer. 

ae % * 

The Court: It is for the jury to determine 
Whether or not boats were interfered with, 

Q. Was any action taken by the union with re- 
gard to boats which were delivering fish at the Bay- 
side Market either before or after this letter, other 
than the cases which you have stated in w rh boats 
were declared unfair, was any other action what- 


soever taken ? A. At no time. 
* *& * 
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Cross-Examination 
By Mr. Dixon: 

Q. During the course of the strike at Newport 
do vou remember whether a non-member fisherman 
endeavored to deliver some sardines to Mr. Naylor, 
de vou recall that incident, Mr. McLauchlan? [3169] 

* * * 

The Witness: And I do not—I will say this: I 
think that Mv. Jones on—I forget the boat now 
but I think that he, you might say, endeavored to 
deliver some fish to Mr. Naylor. 

@. (By Mt. Dixon): And it is a fact) ismiamon 
that he did not deliver the sardines in his boat to 
Mr. Naylor during the strike? 

A. He did not even tie up at Mr. Naylor’s dock 
with the sardines. 

Q. And it is a fact, is it not, Mr. McLaughlan, 
that vou as a contact committee, or a member of that 
committee, contacted him and asked him not to de- 
liver the sardines to Mr. Naylor, isn’t that correct? 

A. You might say I did ask him not to, yes. 

Q. Mr. McLaughlan, I believe vou testified that 
vou took up the business of commercial fisherman 
in July of 1944, [3170] is that correct? 

A. Previous to that, von might say, in the ca- 
pacity of helping to build a fishing boat, maybe I 
was additionally working two months. 

@. ‘That was the first time, was it, that you had 
anything to do with the fishing business or the busi- 
ness of catching fish. that is, July, 19442 

A. hereabouts. 
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Q. What were you doing prior to that time? 
That is, what was your business or occupation 2 

A. I was a shipyard worker. 

Q. During what period of time did you work in 
the shipyards? 

A. For the period of, I would say, from 1942, 

Q. To July of 7442 

A. Not quite to July. Probably till February 
or March of 44, 

@. What did you do in the interim period, Feb- 
ruary, 1944, to July, 1944, when you started to go 
in the fishing business? 

A. Well, as I explained, a couple of months I 
was working preparing this boat to fish. 

Q. That is the one you bought ? 

A. I had bought no boat ever. 

Q. Were you working gratis on a boat; were 
you, preparing it? [8171] 

A. Not gyvatis. 

Q. Did you receive aly pay for the work that 
you were doing working on that boat during that 
period of time? 

ae * % 

The Witness: I did not receive any wages. 

Q. (By Mr. Dixon): Did you receive any 
money for the work you did on the boat during that 
period of time from anybody ? A. No. 

Q. Was this the boat you went out in subse- 
quently and did some fishing on? 

A, That’s right. 
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Q. Prior to the time you worked in the ship- 
yards what was your business or occupation? 

A. I worked as a piledriver man. [8172] 

Q. For what concern or concerns? 


* * * 


A. I worked as a pile-driver man for a number 
of contractors. 

Q. How long were you in that position, or how 
iong did you do that kind of work? 

i. I think two years, roughly speaking. 

@. For just the same concern? 

A. No;I said for a number of contractors. 

Q. For a number of different concerns. I believe 
you testified that you became the business agent of 
the Newport Beach unit in September of 1945; that 


is correct, it is? A. Yes. [3173] 
@. And that you retained that position until 
November of ’46? A. That’s correct. 


Q. And from there you went into the bee busi- 
ness, 1s that correct ? 

A. From there I became a full-time defendant 
m this court. 


Q. What business or occupation 
The Court: What is that,—November, 1946? 
The Witness: I am mistaken, vour Honor. I 
didn’t become a full-time defendant in this court 
at that time. T didn’t go in the bee business at that 
time. 
The Court: Mir. MeLauechlan, the facet is that 


you have been exeused from time to time, upon the 
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special request of your counsel to this court, since 
this trial has been commenced and the evidence has 
been put on, haven’t you? 

The Witness: For a period of a month or so I 
was here every day, your Honor, that is what I was 
referring to. 

The Court: I see. 

The Witness: Now, from November I was un- 
employed for some time. There was no fishing go- 
ing on. 

Q. (By Mr. Dixon): And you are in business 
on your own behalf at the present time? 

A. Yes, sir. 

Q. You were on the committee, were you not, 
that [8174] presented the stabilization contract to 
Mr. Naylor in May of 1946? A. Yes, sir. 

Q. And that contract was presented to how many 
other dealers at Newport at that time? 

A. It was presented to—do you want the num- 
ber or enumeration ? 

Q. How many other dealers did you present it 
to at the time that you presented it to Mr. Naylor? 

A. We presented it to one, two—well, you mean 
in that period, not at the same time? You mean in 
that period? 

Q. Withdraw that. The contract was presented 
to Mr. Naylor in May, latter part of May, 1946, was 
it not? A. That is correct. 

Q. And the same contract, Exhibit 3, was pre- 
sented to another dealer at Newport Beach at the 
same time by vourself and other members of the 
committee, was it not? 
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A. Well, a day or two before 
@. Please answer my question yes or no. 
A. A day or two before 
Q. Just answer my question whether you did or 

didn’t please. A. Well, the same day? 

Q. Did you understand my question, Mr. Me- 

Lauchlan? 

My. Margolis: If your Honor please, I object 

to this as argumentative. [3175] 

The Court: It is not argumentative, counsel. 

The witness if he doesn’t understand the question 


he can state so, and I will sustain an objection on 
that ground. But counsel has a right to ask him 
if he understands it. The witness is taking his time, 
he is very deliberate in answering questions, very 
careful in weighing his answers. 

Read the question. 


(The question referred to was read by the 
reporter as follows: 

‘And the same contract, Exhibit 3, was pre- 
sented to another dealer at Newport Beach at 
the same time by yourself and other members 
of the committee, was it not?’’) 


The Witness: I do not understand. 

The Court: You don’t understand that question ? 

The Witness: I do not understand the term 
‘same time.’’ 

The Court: Wait a minute. 

The Witness: It he means 
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The Court: Just a minute. You say you don’t 
understand the term ‘‘same time’’? 

The Witness: ‘That is correct. 

Q. (By Mr. Dixon): At about the same time, 
then, Mr. McLauchlan. Does that help you any? 

A. Somewhat. 

Q. All right. Now, can vou answer my question? 

A. We presented the contract to four other con- 
cerns at about the same time. 

Q. And will you name those concerns, please? 

A. The Commercial Fishermen’s Co-operative 
Association, the John P. Harmon Company, the 
Larry Fisher Fish Company, and there was another 
concern which was just starting to buy market fish 
to which we presented a contract, but—well, that is 
the end of the answer. 

Q. And it is a fact, is it not, that some of those 
dealers to whom you presented the contract signed 
the contract? eee Chat is trie, 

Q. It is also a fact, is it not, that two of the 
concerns mentioned to whom this contract was pre- 
sented did not sign the contract, is that correct? 

A. That is correct. 

Q. And will you tell the jury which companies 
those were that didn’t sign the contract? 

A. "The Bayside Fish Company, and the John 
P, Harmon Fish Company. 

@. You were present, were you not, at a meet- 
ing of the Joint Executive Committee of Local 36 
held on May 25, 1946? 

A. Iam not sure of any date. [3177] 
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Q. Well, do you recall whether you were pres- 
ent at a meeting at any time the latter part of May, 
1946, at which it was moved, seconded and carried 
that all dealers signing our agreement shall be al- 
lowed to accept fish providing that each one sign- 
ing agrees that he will not deliver any fish bought 
from us to any dealer not signed with us? 

ae OS x 

A. I remember. 

Q. And it is a fact, is it not, that that action was 
taken by the Joint Executive Committee meeting 
on or about the date mentioned, namely, May 25, 
1946? A. JI am not certain of that. [3178] 

Q. If that were in the minutes of the meeting 
purporting to have been held at that time, would 
vou say that that action was taken at that meeting? 

A. If I saw the minutes, I might. 

Q. Now in Newport after the strike began these 
nonstriking dealers were picketed by members of 
Local 36, were they not? 

A. That is correct. 

Q. And the signing companies, that is, the com- 
panies that vou have referred to that signed the 
contract, Exhibit 3, were not picketed, were they ? 

A. ‘That is correct. 

Q. And it is a fact, is it not, Mr. MeLanchlan, 
that in accordance with the action that IT have just 
mentioned, which was taken by the joint executive 
committee of Local 36 on May 25, von thereafter 
notified the San Pedro units that some of their 
dealers, that is, the San Pedro dealers, were report- 
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ed trying to sell fish to these two markets that you 
were picketing in Newport Beach? 

%* * * 

A. That is not a fact. 

Q. Did you ever notify Mr. Morkowski to that 
effect? A. He is not in San Pedro. 

Q. I am sorry. I meant San Diego. Did you 
take such [3179] action with reference to notifying 
Mr. Morkowski in San Diego with reference to the 
dealers there? A. Correct. 

BS * %* 

@. And you did send this telegram to Mr. Mor- 
kowski, dated June 3, 1946, Government’s Exhibit 
503, did you not? A. I did. 


@. Which reads as follows: 

‘*Your dealers reported trying to sell fish to 
unfair markets in Newport Beach. Please in- 
form them Bayside Fish Market and John Har- 
mon unfair. Will call vou Tuesday morning for 
better comunications.”’ 


And it is a fact, is it not, Mr. MeLauchlan, that 
on June 6 all ports, San Diego, San Pedro, Redon- 
do, Santa Monica, Morro Bay and other necessary 
ports were notified by or through you and Local 36 
that Bayside Market and John Harmon were un- 
fair, as you call it? 

A. Well, I am not sure that I notified them or 
that it was through me, but I am sure they were 
notified. 

@. That you are sure of? A. Yes. [3180] 
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* *% * 


(The jury retired from the courtroom at 3:15 
o’clock p.m.) 


The Court: Has your document arrived? 

Mr. Kenny: Yes. 

The Court: You have handed government coun- 
sel a copy? 

Mr. Kenny: Yes. This is an offer of proof of 
the witness Dr. John B. Schneider. 

The Conrt: And it is stipulated that the offer 
is made as if the witness were sworn and on the 
stand? 

Mr. Rubin: So stipulated, vour Honor. 

The Court: And the appropriated questions 
asked him to provoke the responses set forth in 
this document? 


Mr. Rubin: Yes, your Honor. 
* % * 


OFFERS OF PROOF 


Myr. Margolis: We have certain other offers of 
proof that we might get out of the way at this time, 
vour Honor. 

My. Kenny: Would that be given a number, or 
how are we doing it? 

The Court: What was the number of the other 
one? 

The Clerk: GG. 

Mr. Kenny: That would be GG-1. 


(The document referred to was marked De- 
fendants’ Exhibit GG-1 for identification. ) 
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Mr. Margolis: With regard to the offer L want 
to make in a few minutes, | could put questions to 
the witness that would be proper in order to lay 
the foundation because your Honor ruled previous- 
lv, and I assume the offer would be made as though 
the questions had been asked. 

Mr. Rubin: We have no objection to the form, 
if that is what counsel wants. 

Mr. Andersen: We have one here that we would 
ask be marked. 

The Clerk: GG-2. 

(The document referred to was marked De- 
fendants’ Exhibit GG-2 for identification. ) 


The Court: This is made on the same basis as 
if the witness were on the stand, sworn and ques- 
tions were asked that would elicit these answers? 

¥ ae * 

The Court: Itis GG-2. 

Mr. Andersen: And purports to be a statement 
showing the average earnings of fishermen at New- 
port Beach. 

* * * 

Mr. Margolis: Now with regard to the witness 
Robert M. Phelps, we offer to prove that when he 
started fishing in 1934 that for the first few years 
thereafter he did not earn in excess of $1000 a vear 
from full-time fishing efforts; 

That since 1934 and up to the present time he has 
never in any year earned in excess of the amount 
of $2000; 

That his maximum earnings have been slightly 
less than $2000 in anv one year. 
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For these earnings he has fished on the average 
of nine months a year full time and spent about 
wo or three months working on a boat, working 
on repairing a boat, for which he received no extra 
compensation. 

I offer to prove by this witness that he has no 
property except a little fishing gear; no car; no life 
insurance. And we offer to prove, with regard to 
bim and all the other fishermen, that they carry no 
insurance on their boats because they are unable 
to eiiord Tt. 

Mr. Dixon: Is that true with reference to Mr. 
Knowlton? 

Mr. Margolis: Mz. Knowlton too, it is my under- 
standing, carries no insurance. 


*% *% *% 


Mr. Margolis: .I offer to prove further, with 
regard to Mr. Phelps, that the boat he was working 
on was sunk this year and that he and five other 
fishermen were picked up by a purse semer; that 
he Jost all of his papers, clothes and records, and 
that is the reason that he cannot give his exact earn- 
ings, because he had records of his exact earnings, 
hut that he knows that his earnings were not in ex- 
cess of $2000 in any one year. 

We do have his exact earnings, and we offer to 
prove his exact earnings, for the years 1945 and 
1946 as being, total earnings of $1723 for 1945 and 
$1016 for 1946. During neither of these vears did 
he own his own boat, but during the year he owned 
his own boat he never made more than $2000. 
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With regard to the defendant McComas, we offer 
to prove that if allowed to ask appropriate ques- 
tions that in 1942, the first year that he fished com- 
mercially, he earned a little less than $2000; 

That since then his earnings have been below the 
amount of his earnings for the first year, and for 
the last two years he hasn’t made enough money to 
pay any income tax. 

In 1943 his earnings were about $1200; in 1944 
about $1,800. 

With regard to the defendant McLauchlan, we 
offer to prove that during the time that he was a 
fisherman he lived in a trailer for most of that 
period, for which trailer he paid $175, because he 
was unable to obtain or afford a home in which to 
live; that his entire other property is a 1937 Gra- 
ham automobile; and that he owns nothing else. 

Also that his earnings during the time that he 
fished averaged approximately $100 a month, ex- 
cept for three or four months when he fished aba- 
lone, during which months his earnings averaged 
slightly in excess of $125 a month. 

That is all. 

The Court: It seems to me as though you are 
offering all that evidence in the wrong form. It 
might be appropriate before a congressional com- 
mittee, but I do not think it is material here. 

Mr. Margolis: It goes to the question we have 
already argued. 

The Court: That is right. 


*% * * 
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Mr. Rubin: Just for the purpose of the record, 
yeur Honor, we object to the oral offer just made 
on the ground of immateriality and at the same 
time we will object to Defendants’ Exhibit GG-2, 
the average earnings of fishermen on the same 
ground. [3181] 

% % % 

Mr. Margolis: We have talked to government 
counsel about a witness we have here from the Fish 
and Wild Life Service who we would like to put on 
the stand and permit to leave. 

The Court: Out of order? 

Mr. Margolis: Yes. Government counsel say 
they have no objection. 

The Court: Surely. 

Mr. Margolis: Myr. Hinkle. 


HARRY B. HINKLE 


called as a witness by and on behalf of the defend- 
ants having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Margolis: 


Q. Mr. Hinkle, you are connected with the Fish 
and Wild Life Service of the Department of the In- 
terior? Vat satel 

Q. In what capacity? [8183] 

A. Yam in charge of the Market News Office. 

The Court: Of the what? 
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The Witness: Market News Office. 

Q. (By Mr. Margolis): Is that the Market 
News office in San Pedro? 

A. At San Pedro, yes, 

@. How long have you worked for that agency 
in that capacity? 

A. In that capacity since August 1, 1945. 

Q. And prior to that time? 

A. Prior to that, since May 2, 1942 with the Fish 
and Wild Life Service in Washington, D. C. 

Q. In other capacities? 

A. In other capacities, yes. 

Q. Were your capacities in Washington with re- 
lation to marketing problems? 

A. Yes, I was hired in the first place for work 
with the market development Section, at that time 
headed by Mr. Russell. 

Q. Now you are out here in San Pedro doing 
the work that you have indicated 2 

A. Yes, sir. 

Q. In the year 1946, during the months of April 
and May, did you attend any conferences with rela- 
tion to the problems of marketing fresh fish in this 
area? [3184] 

A. I attended several meetings devoted to the 
promotion of the sale of fish, yes. 

@. When was the first of those meetings held? 

A. The first of those meetings was held in Los 
Angeles on, I believe it was, April 22nd. 

@. And where was it held? 

A. That meeting was held in the offices of the 
Central Fish and Oyster. 
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Q. It that a wholesale fish company in Los An- 
geles? 

A. That is a wholesale fish company in Los An- 
geles presided over by Mr. Bevarino. 

Q. You mean he is the owner of it, or the mana- 
ger? 

A. At least the manager; yes, sir. 

Q. Do you know who called that meeting? Per- 
haps let me ask you this: How were you invited to 
thet meeting, or did you invite the others to that 
meeting ? 

A. Iam not certain how that meeting was called, 
but in the beginning I received a wire from my chief 
in Washington to proceed to Seattle some time in 
the early part of April and meet Mr. Russell of the 
market development section there. 

Q. Mr. Russell is your superior? 

A. Not at that time he wasn’t. He was formerly 
my superior. 

Q. The head of the market development section 
of the Fish and Wildlife Service? 

A. That is right. While there we talked to two 
or three of the dealers and several of the union offi- 
cials in Seattle, where this fish promotional work 
had started, and then proceeded to Los Angeles at 
which time this meeting was called for April 22nd. 

Now I can’t recall who called that meeting. It 
may possibly be that Mr. Russell got in touch with 
Mr. Woods who was the seeretary of the Western 
Seafood Institute and he called the meeting. [3186] 
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@. What is the Western Seafood Institute that 
you speak of ? 

A. Western Seafood Institute was an institute 
composed of fish dealers in this area. 

Q. Wholesale or retail or both? 

A. Wholesale dealers. 

Q. Who was present at this meeting besides 
yourself? I am talking about this first meeting. 

A. At the first meeting there was Mr. Russell— 

Q. That is the Mr. Russell from the Fish and 
Wildlife Service? 

A. Mr. Russell from the Fish and Wildlife Serv- 
ice, Mr. Tendick of the Fish and Wildlife Service, 
and myself; Jiff Kibre, Gilbert Zafran, and Mr. 
Crane. 

Q. I wonder if you would identify these persons 
as you go along? : 

A. Mr. Kiber is 

Q. I think we know who Mr. Kiber and Mr. 
Zafran are. 

A. Mr. Crane at that time was connected with 
the IFAWA on the newspaper. 

Then Mr. Puccinella of the Paladini Seafood and 
Mr. Bevarino of the Central Fish and Oyster and 
Mr. Woods, the secretary of the Western Seafood 
Institute, those were all I can recall Ena were at 
that meeting. [3187] 

Q. I wonder if you would tell us rather meay 
and rather summarize for us what was said by the 
persons there. Just tell us the gist of what was said. 

A. Well, it all related back to the Seattle crowd. 
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At that time there was a surplus of rockfish in the 
northwest area at Astoria and Seattle, due to the 
fact that a large market had been developed during 
the war through the armed services. That had fallen 
off to some extent and there were large cold storage 
holdings of rockfish, rockfish filets, and at a subse- 
quent meeting at Seattle, at which I did not attend, 
the union and our service and several of the whole- 
sale dealers in Seattle had gotten together and pro- 
pesed that the union and the wholesale dealers 
should be assessed, as I remember it, a quarter of a 
cent a pound on the fish landed, this money to be 
used as an advertising fund to promote the sale of 
the rockfish filets. 

Q. Sale to whom? A. To the public. 

Q. To the consumer? 

A. To the consumer, yes. 

Q. All right. Go ahead. 

A. And they proposed that this promotional 
campaign be carried on in Los Angeles because of 
this being a large metropolitan area and they 
thought a test campaign could be carried on here 
and if it was successful they might be able to [3188] 
carry it on in other cities in the United States. 

So we had this meeting, the first meeting, in Los 
Angeles and discussed the proposal of the Seattle 
crowd, and at this April 22nd meeting most of those 
present had thought that the Los Angeles crowd 
would prefer to put on a campaign to promote 
the sale of fish to the public on all species of fish 
rather than rockfish, and that was the general 
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theme at that time, and we decided to have a meet- 
ing at a later time and invite more of the dealers 
to be present. [3189] 

Q. Was a second meeting held? 

A. Yes, a second meeting was held on the 4th 
of May. Q. 19462 

A. 1946, yes. 

@. And where was that meeting held? 

A. That was in the Subway Terminal Building. 

Q. Do you know whose office ? 

A. It was in no office. It was called by—may I 
use these (indicating) ? 

Q. Those notes that you have? 

A. There are a couple of letters J wrote to Mr. 
Russell after these meetings, and somewhere here it 
should have the room number of those buildings. 

Q. Those letters were written immediately after 
the meetings were held? 

A. One is written on May 8th and the other on 
May 13th. Q. Al right. 

oe % %* 

The Witness: It was in the Subway Terminal 
Building in an office that was rented by Mr. Woods. 

Q. (By Mr. Margolis): Mr. Woods of the—— 

A. Western Seafood Institute. JI see here [3190] 
that the second meeting was held in Room 438, and 
I think it was the same room as the first meeting. 

@. Who was present at that second meeting ? 

A. Well, there was the same group that was 
present at the first meeting, plus several advertising 
men, men representing advertising firms, and at the 
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second mecting Mr. Russell from our office was not 
in attendance, he had returned to Washington— 
or to Chicago, pardon me. 

Q. Were there any additional dealers there? 

A. The only additional dealer I can recall was 
Mr. Holbert who was representing Freeman Whole- 
salers. 

Q. That is a fresh fish wholesaler, is that right? 

i, WEES: 

«). Is that the largest fresh fish wholesaler in 
this area? 

A. Well, they do a large volume of business. I 
don’t know as they are the largest. 

Q. All right. Wiul you tell us the gist of what 
was said at the meeting in May? 

A. Well, there was some of the same discussion 
as at the first meeting, but with the exception that 
at this particular meeting they were attempting to 
form plans whereby this campaign could be earried 
on. Some of those present thought that we should 
decide on what sort of a campaign should be [3191] 
earried on, and when that was determined the mem- 
bers of the Western Seafood Institute should be 
assessed an amount of money which would carry on 
the type of campaign that they thought proper. 
Others that were present thought that they should 
do the assessing first to see how much money they 
could get together for an advertising campaign, 
and then base their campaign on that particular 
amount of money. 
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Q. What was the end result of the meeting? 
What action, if any, was taken at this meeting? 

A. At that meeting they appointed a committee 
to study over these proposals and suggested a meet- 
ing for a later date, which was, as I recall, May 10th. 
Were you a member of that committee? 

I was a member of that committee, yes. 
Was a meeting of that committee held? 

Yes, that meeting was held on May 10th. 
Where was that held and who was present? 
That was held in the Subway Terminal 


rPOrPOPrPSA 


Building and those in attendance were Mr. Zafran, 
Mr. Woods, Mr. Puecinelli. 

Q. Who was Mr. Pueccinelli? Have you-identi- 
fied him previously ? } 

A. I identified him previously as being with 
Paladini Seafood Company. I think he was the 
general manager of the Paladini Seafood. And 
Mr. MeLauchlan was there, and Max Freeman, and 
Mr. Chilton from our Washington office, and [3192] 
myself; and as guests there were Mr. Neiman, Mr. 
Portman—pardon me, Mr. Neiman was with the 
Spencer Curtis Company. 

¥ *% ca 

A. (Continuing) Also present were Mr. Nei- 
man with the Spencer Curtis Company, and a Mr. 
Portman with the same company, and Mr. Rodri- 
guez with the Pacific Fisherman, that is a fisher- 
man’s magazine; Mr. Crane of the [FAWA [3193] 
at San Pedro; and Lionel Shatz, who was the man- 
ager of Paladini Company in San Francisco. 
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Q. (By Mr. Margolis): Will you tell us briefly 
the substance of what was said and done at that 
meeting ? 

A. We earried on the same discussions as we 
did the first two meetings as to promoting the sale 
of fish in this area to the consumer, and tried to 
devise a way of doing this. There was some discus- 
sion about the raising of money and the hiring of 
some advertising firm to earry on this campaign, but 
it all sore of fell through when it was brought up 
there that they thought that the Western Seafood 
Institute should carry on the campaign and handle 
the money and do the promotional work, and it was 
brought out there that the by-laws of the Institute 
did not allow them to carry on a campaign of this 
sort, because they were designed primarily to advise 
the fish dealers on O. P. A. prices, and so forth, 
and until they could obtain a quorum of dealers 
they could not revise the laws of the Institute to 
include this sort of campaign. And the meeting 
broke up without much more said, and there was 
no more done about it. [38194] 

Q. Can you tell us briefly what happened to that 
program subsequently, if anything? 

A. Idon’t understand the question. 

Q. Was anything further done? Were any fur- 
ther meetings held or any further action taken in 
connection with the subject matter of the confer- 
ence? 

A. ‘These three meetings were all that were held. 
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Q. Nothing further happened after that? 
A. No. 
* * * 

Q. Do you know whether the prices paid for fish 
caught in this area by the canneries have been uni- 
form for the past few years? 

Mr.Rubin: Objected to as immaterial. 

The’ Court: Objection sustained. 

Q. (By Mr. Margolis): Do you know whether 
the prices paid in Seattle for fresh fish have been 
uniform and based upon price contracts during the 
past few years? 

Mr. Rubin: Same objection. 

The Court: Objection sustained. ae 


* * * 


Cross-Examination 
By Mr. Rubin: 

Q. Mr. Hinkle, J believe you testified that your 
subdivision of the Fish and Wildlife Service is 
called the market development section, is that 
correct ? 

A. Not the one I ain connected with at the pres- 
ent time. 

@. The one you were connected—— 

A. The one I was connected with at Washington 
was at that time called the Economic and Coopera- 
tive Marketing Section. 

Q. And that was when you were in Washington? 

A. That was when I was in Washington; yes. 
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Q. But this activity that you were carrying on 
out here was under the market development section, 
isn't that correct? 

A. Yes. That economic and cooperative market- 
ing section was later divided and made into an eco- 
nomie section and into a marketing development 
section, two different sections. 

Q. And so the activities that you were carrying 
on out here was the market development section? 

A. That is right. 

Q. And these discussions and meetings that you 
had with these people had to do with the sale, [3196] 
with the ‘promotion of the sale of fish, to the public 
at large, is that correct? 

De Yes: 

Q. It didn’t have anything to do with the price 
which the fishermen were supposed to receive from 
the buyers at the wharf, did it? 

A. No. 


* * * 


Q. Did it have anything to do with the—well, the 
members of this committee, this group, was com- 
posed of all people interested in the sale of fish 
throughout the entire area in Southern California, 
isn’t that right? 

A. That is right, the dealers. the mnion and the 
Government. 

The Court: And the advertising man? 

The Witness: And the advertising man. 
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Q. (By Mr. Rubin): It was a means of ex- 
ploiting the sale of fish essentially, was that the pur- 
pose of the program? 

A. Essentially it was designed to sell more fish 
by helping all those right along the ladder. 

Q. And had nothing to do with the stabilization 
of the fish industry at any particular level [3197] 
then, is that correct ? 

A. What do you mean by stabilization of the in- 
dustry ? : 

Q. Fixing the minimum prices, for example, at 
any particular level, either from the fishermen to 
the first buyer, or the first buyer to the wholesaler, 
the wholesaler to the retailer, or to the consumer ? 

A. No. 

Q. And was anybody excluded from participat- 
ing in this program? Could anybody who was in- 
terested participate? 

The Court: As far as you were concerned ? 

The Witness: Yes, J would say yes. 

Q. (By Mr. Rubin): In so far as the Govern- 
ment was concerned ? A. Yes. 

Q. Was there any formal organization set up 
for the purpose of selling fish as a result of these 
conversations ? A. No. 

Q. Was there any discussion of setting up an 
organization to sell fish as a result of these discus- 
sions with this organization ? 

A. What type of an organization? 

Q. An organization which would sell fish to any- 
body. 
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A. ‘The only organization that would have been 
set up would have been an advertising organization 
and possibly a cooperative group of the fishermen 
and dealers. [3198] 

@. The fishermen and dealers combined, is that 
co1rect ? 

A. To promote the fish, not as selling the fish 
over the counter or anything like that. 

Q. Or selling the fish from the boat to the dock- 
side ? A. No. 

@. Now as I understand vour testimony, this 
idea originated up in Seattle, is that correct, for the 
purpose of endeavoring to dispose of surplus spe- 
cies of rock bass that had accumulated up there, is 
that wight? A. The rockfish; ves. 

Q. Rockfish? A. Yes. 

@. That was up in Seattle? 

A. hat is right, Seattle and Astoria. 

@. That is where this idea originated ? 

A. Yes. 

Q. Nothing came of that program, you say, at 
all? A. The end result, no. 

@. And there was no other cooperative endeavor 
set up except for the purpose of possibly setting 
up an organization to handle the funds to pay out 


Tov advertising ? A. Thatis right: 
Q. That is the sum total of what this proposal 
was to be, is that right ? A. Yes. [3199] 


as % % 
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CHARLES McLAUCHLAN 
resumed the stand and testified further as follows: 


Cross-Examination 
(Continued ) 
By Mr. Dixon: 

Q. Mr. MecLauchlan, you were a member of the 
negotiating committee of Local 36, Newport Beach 
Unit, were you not? A. That is true. 

Q. When were you a party to such a committee ? 

A. Well, I think it was somewhere around the 
middle of May. 

Q. And continued as a member of that commit- 
tee, did you, until you resigned as business agent 
of Local 36, Newport Beach Unit? 

A. I think that would be the correct answer, 
because I never was removed; the committee was 
never dissolved. 

Q. When was this committee formed? Can you 
tell the jury that? 

A. Well, I think that we hadn’t had a negotiat- 
ing committee before that time. Roughly the mid- 
dle of May 1946. [3200] 

Q. And who appointed the members of the com- 
mittee ? 

A. I think they were selected at a membership 
meeting of the unit by nominations. 

Q. By nomination? 

A. Yes, from the floor. 

@. And the other persons on this committee were 
Mr. Phelps, My. Miller and Air. Munson, is that cor- 
rect ? A. Not the original committee. 
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Q. At least they were on the committee at the 
time you served on it in the month of June, were they 
not? A. The original committee was 

Q. Were they or were they not, Mr. McLauchlan ? 

A. They attended some of the meetings later. 


Q. Can you answer my question? 
The Court: Strike the answer. Read the ques- 
tion, Mi. Reporter. 


(The question referred to was read by the re- 
porter as follows: 

(*Q. At least they were on the committee 
at the time you served on it in the month of June, 
were they not ?’’) 


The Witness: They weren’t on the committee at 
the beginning of the time I served on the committee. 
The Court: Strike the answer. Read the question 
again. 
(The question referred to was reread by the 
reporter as set forth above.) [3201] 


* * x 


The Witness: I think the latter part they were 
on the committee, ves. 

Q. (By My. Dixon): Now, Mr. MeLauehlan, as 
business agent of the Newport unit, vou were rather 
active in the activity of that unit during the strike 
m June, were you not? A. Yes; sing 

@. Did you ever issue a clearance card or give a 
clearance card to any non-members of the union for 
purposes of permitting them to fish? 

A. I don’t believe I ever gave anyone a clearance 
eard. 
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Q. Did you ever have any conversation with Mr. 
Soudur about his securing a clearance card ? 

A. I believe that I was sent down to talk to him 
once. 

Q. Did you ever give him a card or were you with 
him when a card was given him, this clearance card, 
by the unit? 

A. One evening Mr. Soudur came to a meeting of 
the strike committee—— 

The Court: Just a minute. Strike the answer. 
Read the question, Mr. Reporter. 


(The question referred to was read by the re- 
porter as set forth above.) 


The Court: Do you understand that question? 

The Witness: I was at a meeting where he was 
present. [3202] 

The Court: Just a minute. Do you understand 
the question that was just read to vou? Read it again, 
Myr. Reporter. 

(The question referred to was reread by the 
reporter as set forth above.) 


The Witness: No. 1, I did not ever give him a 
ecard; No. 2, I was present when he received a card. 
So I guess I was with him when he received a ecard. 

Q. (By Mr. Dixon): But vou didn’t give him 
the card yourself ? 

me No, sir. 

®. Did you sign the clearance card vouiself? 

A. ‘To my best recollection, I don’t think so. Now 
if you have the card 
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@. Did you make a practice of signing any of the 
clearance cards for the Newport unit? 

A. J was not in that department. 

The Court: Strike the answer. Read the question. 


(The question referred to was read by the re- 
porter as set forth above.) 


The Witness: ‘To my recollection I didn’t sign 
any cards. 

Q. (By Mr. Dixon): Now in connection with 
the operation of the strike at Newport, I believe you 
testified that committees were set up to contact non- 
cooperating boats, is that correct ? 

A. Yhat is correct. [8203] 

Q. And by non-cooperating boats you mean boats 
that were either owned or operated by non-members 
of Local 36, is that correct? 

A. No. I ean explain it, if he wants. 

Q. Did you have any non-cooperative boats which 
were owned by any members, owned or operated by 
any members, of your Local 36 at Newport? 

A. J don’t recollect any. 

Q. So that if there were any such boats they 
would be either owned or operated by non-members 
of your local unit then. is that correct, Mv. MeLauch- 
lan? 

A. That is true, but that isn’t the whole answer. 

The Court: Do vou wish to explain your answer? 

The Witness: I would like to. 

The Court: All right. 
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The Witness: We had a large number of non- 
member boats who did cooperate and a small number 
who did not cooperate. 

The Court: That may be stricken. He was talk- 
ing about the non-cooperating boats. 

Q. (By Mr. Dixon): Will you answer the last 
question, please, Mr. McLauchlan ? 

Mr. Margolis: I thought he had answered it, 
your Honor. 

The Court: Yes, it was answered. [3204] 

Q. (By Mr. Dixon): I will hand you what is 
marked and noted as Government’s Exhibit 33 and 
ask you if that is your signature on that card. 

A. That is, yes, sir. 

Q. And is that a clearance card that was used by 
Local 36, Newport unit, during the strike period ? 

A. That’s right. 

@. And that is your signature, then, on that card 2 

A. Yes, sir. 

@. And to whom is the card made out? 

A. To Morris Souder. 


* * * 


Q. (By Mr. Dixon): TI believe you testified that 
the issuance of these clearance cards was not within 
your department, is that right? 

A. That is what I said, yes, sir. 

The Court: That is what he said, but I struck 
his answer. 

Q@. (By Mr. Dixon): On the back of this ex- 
hibit, Govermnent’s Exhibit 33, there is a notation, 
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e924 due for back picket duty,’’—did you make that 
jnsettion on the picket card, Mir. MeLauchlan, or 
the clearance card? 

A. Jam not certain. 

Q. Well, I will hand it to vou again and ask you 
if that is your handwriting. [8205] 

A. That is my handwriting, yes, sir. 

Q. So that you made that writing on the back 
of Government’s Exhibit 33? 

A. Yes, sir, I did. 

@. And, Mr. Souder was not a member of your 
local unit, was he? A. He was not. 

Q. During the operation of this strike I believe 
you mentioned the fact that you had a contact com- 
mittee to contact these non-cooperating boats, is that 
correct. A. Yes, sir. 

Q. And the members of that committee did, in 
fact, contact the operators of the boats that were 
not owned or operated by members of your unit, 
didn’t they ? 

A. They contacted non-members and members. 

Q. All right. I am asking vou about non-mem- 
bers now. Wasn’t the function of this committee 
to contact non-members? [3206] 

* * ae 

The Witness: There was a separate committee 
for each one to be contacted, of his friends. 

Q. (By My. Dixon): Well, vou were on this 
committee, were vou not, Mr. MeLauchlan ? 

A. I was supposed to be on all of the commit- 
tees, ves, that went to see different people, that’s 
right. 
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@. And the strike committee meeting of June 
7th took action, moving, seconding, and carrying a 
motion to the effect that the contact committee con- 
tain three union men, but that you must be on the 
committee, is that correct? 

A. That’s right. 

Q. As business agent of the union was it one of 
vour functions to solicit members and memberships 
in the union? A. Yes, sir. 

@. And did this contact committee solicit these 
non-member boat owners or operators to join the 
union ? 

A. Very seldom. In fact, I don’t remember our 
soliciting their membership. 

Q. I didn’t say ‘‘membership’’; I said ‘‘non- 
members.”’ 

The Court: He has answered it. 

Q. I didn’t get your answer. 

The Court: All he was trying to say was he 
didn’t remember soliciting non-members to take 
membership. 

The Witness: At that time on this committee, 
no, sir. 

Q. (By Mr. Dixon): There was another com- 
mittee also appointed to act known as the visiting 
committee, was there not, Mr. McLauchlan? 

A. Well, I don’t know if it was a separate com- 
mittee just offhand at this distance. 

* * * 

Q. (By Mr. Dixon): So that you have no rec- 

ollection cr knowledge of the function or duties of 
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any so-called visiting committee of your local unit, 
Newport unit of Local 36? [8208] 

a5 aS * 

The Witness: Perhaps you can refresh my rec- 
ollection. It may be that this committee we have 
been talking about was the visiting committee for all 
I can remember, because it visited people. 

Q. (By Mr. Dixon): Did the contact commit- 
tee have anv name other than the contact commit- 
tee, to your knowledge? 

* * * 

The Witness: It may be in different minutes it 

was called a different name. [3209] 
* * * 

Q. (By Mr. Dixon): That is not my question. 

The Court: The question is whether you know. 
Do you now know? 

The Witness: IJ am afraid I don’t know. 

Q. (By Mr. Dixon): At the time thewalia@er 
was sighted in June, as you have testified, were you 
still issuing clearance cards? 

A. I personally, or the ynion? 

(). The union. Was the union still issuing clear- 
ance cards to non-members ? A. Yesuicum 

* * * 

Q. (By Mr. Dixon): During the monthor 
June was there any waiver of the provision set up 
requiring or relating to the establishment of a 
clearance card system for non-members of the 
union ? A. No; 

Q. J believe vou testified 
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The Court: Just a minute. From the previous 
question [ thought you were getting at whether a 
man had to get a clearance to go and catch alba- 
core. {sn’t that what you want to know? 

Mr. Dixon: Yes. 

The Court: Ask him that. 

Q. (By Mr. Dixon): When the albacore 
showed, as you have testified, Mr. McLauchlan, was 
it necessary for a non-member fisherman to go out 
and get any clearance card from Local 36 to fish 
for albacore? 

A. A lot of them didn’t—— 

Mr. Margohs: Just a minute. I object. to that 
question on the ground it is ambiguous, and on the 
eround that the word ‘‘necessary’’ is uncertain and 
indefinite. Whether it was a union regulation would 
be one question. 

The Court: I think that we all understand what 
is meant by that: if the union considered it neces- 
sary. [3211] 

Q. (By Mr. Dixon): What is your answer ? 

A. A lot of them didn’t. 

The Court: Strike his answer. Read the ques- 
tion. 

(The question referred to was read bv the 
reporter as follows: 

‘When the albacore showed, as you have tes- 
tified, Mr. McLauchlan, was it necessary for a 
non-member fisherman to go out and get any 
elearance card from Local 36 to fish for alba- 
core ?’’) 

The Witness: No. 
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Q. (By Mr. Dixon): It is a fact, is it not, that 
your picketing continued, of the two non-signing 
markets, during the month of June when the alba- 
core were running? 

A. That is right. 

Q. You testified that a greater volume of fish 
came in to Newport in June of ’46 than ever before. 
Tt is a fact, is it not, Mr. McLauchlan, that many of 
the boats that were fishing out of San Pedro on 
elearance cards brought their fish to Newport dur- 
ing the month of June, did they not? 

A. Correct. 

Q. And when they did so their fish were deliv- 
ered and sold to the signing dealers at the Newport 
port, were they not? 

A. That is correct. [8212] 


(The following proceedings were had in the 
absence of the jury.) 


The Court: Your offers of proof GG and GG-1, 
before the jury comes down, I suppose we had 
better take those up. 


* * * 


OFFERS OF PROOF 


Does anybody wish to be heard in connection with 
that? 

Mr. Rubin: | don’t think our objections are 
formally in the record. At this time we will object 
to the offer of proof set forth in Defendants’ Ex- 
hibits, fev identification, GG and GG-1, and each 
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and every part thereof, on the ground are incom- 
petent, irrelevant and immaterial, not tending to 
prove or disprove any of the issues of this case; 
and, further, that they are hearsay, not the best 
evidence. But essentially on the ground that they 
are immaterial. 

Mr. Margolis: Do I understand the objection 
is made on the basis of lack of foundation ? 

Mr. Rubin: No, I didn’t—— 

Mr. Margolis: If itis a question of hearsay, then 
we are going to put a witness on, your Honor, in 
order to establish that it is not hearsay. We want 
to put a witness on. 

The Court: One of them is proffered as opinion 
evidence. 

Mr. Margolis: But that doesn’t make it subject 
to the hearsay objection, your Honor. 

The Court: It is hearsay. 

Mr. Margolis: But not subject to the hearsay 
objection, your Honor, if a proper foundation is 
laid. 

The Court: That’s right, if a proper foundation 
is laid. 

Mr. Margolis: Therefore I assume what counsel 
means is that our foundation is Inadequate to escape 
the hearsay rule. We feel that we can lay—if our 
foundation is adequate, then if it is expert testimony 
the hearsay rule does not apply, vour Honor. It may 
be immaterial or irrelevant, that is another objec- 
tion. 

The Court: J understand your position. 

Mr. Rubin: I wish to clarify our objection. 
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The Court: You say you wish to clarify it? 

Mr. Rubin: I want to state that portion of the 
objection will not go to lack of qualification of the 
witness. 

The Court: That is, the lack of foundation ? 

Mr. Rubin: Yes, there is no objection on the 
eround of lack of foundation, let’s put it that way. 

Mr. Margolis: If your Honor please, I still don’t 
auite understand this, because if there is a hearsay 
objection I don’t know what other basis it can be 
upen except lack of foundation. 

The Court: Well, if it is immaterial and it is 
not lack of proper subject for opinion evidence, then 
the hearsay rule applies even though there may be 
no objection to the hearsay. In other words, a man 
may be perfectly qualified to express his opinion on 
a subject, but it may not be an appropriate case for 
an opinion to be expressed, in which event it would 
be subject to the objection on the ground that it is 
hearsay, and I suppose that is the process of your 
reasoning In connection with it, is 1t? 

Mr. Rubin: Yes. We don’t desire—we are not 
testing the qualification of the person who expresses 
an opinion. 

The Court: I have read both GG and GG-1. I 
think it is probably true, as defense counsel sug- 
ecsted, many if not most of the things that are 
touched upon in each of the documents have been 
heretofore either discussed or proffered in evidence 
or talked about, or urged that the court take judi- 
cial notice of. 

The objection is sustained on the ground that each 
and every and all of the things contained therein 
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are immaterial and incompetent and irrelevant, and 
no other ground. 

Mr. Margolis: There are some of the matters 
there which I think might be 

The Court: In long documents like that and put 
up as they are, in the sequential story you have 
probably covered things which have already been 
admitted in evidence. 

My. Margolis: JI mean that some of the matters 
have not been admitted in evidence, but are, I think, 
matters which go directly to the evidence put in by 


the government. 

I don’t know whether your Honor wants me to 
point it out to him. 

The Court: No. I considered that in connection 
with that when I was reading them over, and the 
ruling will stand as it is. 

Mr. Kenny: Your Honor, I just want to eall 
your attention to one matter that is new and that 
is the existence of bargaining associations in the 
collective marketing field. Dr. Schneider made 
some study of that and reports on the existence here 
in this county of sales agencies for milk in Downey 
and Bellflower, and that is certainly new matter. 

The Court: I still think it is immaterial. I think 
if I had as good an understanding at the commence- 
ment of the trial of all the facts involved here, I 
think we could have shortened the trial. I think I 
have admitted a great deal of material in the trial 
which in my view of the law as applicable to this 


ease would not be material, but it is in evidence. 
% = ¥ 
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TRANSCRIPT OF PROCEEDINGS 
(Resumed) 


The Court: I have another matter to bring up. 
Yesterday morning I received a telephone call from 
the secretary of the juror Irvin, who stated that he 
had had a ruptured stomach ulcer during the night 
and was committed to the hospital. I requested her 
to get ahold of the juror’s doctor, and in this morn- 
ing’s mail I have received this communication on 
the letterhead of J. K. Johnson, M.D., 9345 Venice 
Boulevard, Cuiver City, California. 


(Discussion in regard to alternate juror re- 
ported but not transcribed.) 


The Court: All right. Call the jury down. By 
the way, in connection with those written offers of 
proof, I suppose it may be stipulated that they may 
be filed, without being copied into the transcript 
of the record? 

Mr. Margolis: As long as they are considered as 
though they were read into the record. 

Mr. Dixon: So stipulated, your Honor. 

The Court: Very well. 


(The jury returned to the court room, and 
the following proceedings were had in the 
presence of the jury.) 


The Court: We cannot have the usual stipula- 
tion this morning. Mr. Irvin’s secretary phoned 
yesterday and said that he had a very severe illness, 
and this morning I received a letter from his doctor 
stating the nature of his ness, which was ruptured 
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stomach ulcers, and he is confined to the hospital 
and will be for some time. For that reason Juror 
Irvin is permanently excused, and the clerk will 
swear juror No. 13, the alternate, Mrs. Brown. 


(Alternate Juror, Mrs. Agnes Brown, was 
sworn. ) 


The Court: If vou will take place No. 3 now and 
hereafter, Mas. Brown. 

The record will show that the jury as now con- 
stituted is present and each of them is present and 
in their respective places. So far as the defendants 
are concerned, I suppose the usual stipulation? 

Mr. Dixon: So stipulated. 

Mr, Rubin: So stipulated, your Honor. 


* * * 


C. LLOYD MUNSON 
called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 


exe * * 


Direct Examination 

By Mr. Margolis: 

Q. Mr. Munson. you are one of the defendants 
in this case? A. Yes ici 

Q. And vou are a member of defendant Local 362 

A. Jam. 

Q. How long have vou been a member? 

A. I think since 1935 or ’36. When it was 
started, anvway. [3219] 
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Q. At that time it wasn’t Local 36? 

Deon tiat is rieltt 

®. You belonged to the fishermen’s organization 
that existed that preceded Local 36 since about 1935, 
is that right. A. That is right. 


Q. You started fishing about 1934, commercially ? 

A. That is right. 

Q. What had you done prior to that? 

A. Jf had owned a boat yard, a small boat repair 
veel: 

Q. In 1934 did you buy a boat? 

A. Yes, sir. 

@. And that was how big a boat? 

A. Thirty-six feet. 

Q. What size crew did you ordinarily carry on 


that boat? 

A. Sometimes two, sometimes four men. Some- 
times one besides myself, sometimes three besides 
myself. 

@. According to the kind of fish you were catch- 
ing and according to the kind of gear you were 
using ? A. That is right. 

Q. And you paid $640 for that boat? 

A. That is right. 

Q. $300 down and $50 a month, is that right. 

Ae) Thats melas 

Q. Did you continue to own and work on that 
boat from [8220] 1934 until 1942? 

A. That is right. 

Q. At that time you sold the boat, is that right? 

A. That is right. 
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The Court: What was the name of the boat? 

The Witness: The Ben Hur. 

Q. (By Mr. Margolis): During the period be- 
tween 1934 and 1942 when you owned this boat, what 
kind of fish did you go after, market fish or cannery 
fish? 

A. J think it was about 50-50. JI fished swordfish, 
market fish, and some barracuda, some shark; also 
eannery fish, mackerel and albacore. 

Q@. After you sold your boat, what did you do? 

A. I worked on a larger boat, commonly called 
a purse seiner. 

@. When you say you worked on the boat, do 
vou mean that you worked on it on a share basis? 

A. That is right. 

Q. Did you have any interest in it? A. No. 

Q. Did vou make more money on the purse seiner 
or on your own boat? 

Mr. Dixon: Object to that, vour Honor, as im- 
material. 

The Court: Objection sustained. [3221] 

Q@. (By Mr. Margolis): Did you thereafter 
aequire another boat? A. I did. 

@. Did you build that boat yourself? 

Exe clic, 

Q. When did you build it? 

A. In the spring and early summer of 1945, 
spring and summer of ’45. 

Q. Did vou build it alone, all by yourself? 

A. My wife and I built it. 
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Q. Incidentally, does your wife go fishing with 
you sometimes ? A. Oh, yes. 

Q. When you owned a boat did you spend all of 
your time fishing on that boat? 

A. Either fishing or maintenance. 

Q. How much of the year do you spend on main- 
tenance of the boat and the gear? 

A. It is rather involved, according to how much 
gear you use and what type of fishing you do. We 
probably spent three months of the year in build- 
ing and rebuilding nets and equipment and main- 
tenance of the boat, and probably nine months 
fishing. 

Q. And the members of your crew spend prac- 
tically no time on the maintenance of the boat, is 
that right? [3222] 

A. Very little on the maintenance of the boat 
but they are required to build and 1epair the equip- 
ment. 

The Court: That is, the nets? 

The Witness: Yes, sir. 

The Court: If you use nets. 

The Witness: We used nets. 

Q. (By Mr. Margolis): During the time that 
you have been fishing did you ice fish in your boat 
while you were out fishing? A. Qh, yes. 

Q. ver ice fish when vou came back and hold 
it for a while? A. I tried it onee. 

Q. When was that? 

A. J would say about 1939 or 1940, I believe. 

Q. What happened ? 
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A. I gave them to the Salvation Army. 

Q. You iced them for a while and then finally 
gave the fish to the Salvation Army, is that right? 

A. That is right. 

* * % 

The Court: Cross-examine. 

Mr. Dixon: No questions. 

The Court: Step down. 


*% * * 


BURT D. LACKYARD 


called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 


and testified as follows: 
%* *% * 


Direct Examination 

By Mr. Margolis: 

@. Mr. Lackvard, vou are one of the defendants 
in this case, are you not? A. Iam. 

Q. You are a commercial fisherman ? 

A. That is right. 

Q@. A member of Local 36? 

A. That is right. 

Q. You started fishing commercially in about 
1942 is that correct [3224] A. Thereabouts. 

Q. What did vou do before that? 

A. I was a painter. 

Q. House painter? A. Yes. 

Q. When you started fishing did you buy your 
own boat or did vou work for somebody else? 

A. No, I started to work for another fellow. 
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Q. What kind of a boat? 

A. Well, a jig boat in shark fishing. 

Q. How big a boat was it? 

A. Oh, 40 feet, £ think. 

Q. How large was the crew? A. Three. 

Q. Did you subsequently buy your own boat? 

A. I did. 

Q. When was that? 

A. That was about a year later, about May of 
19413 would be about right. 

Q. And this was a one-man boat, is that correct, 
a 26-foot boat? A. That is right. 

@. You paid $450 for that boat and you still 
own it, is that correct? A. That is right. 


©. Now since you have been a commercial fish- 
erman, what has been the nature of the fishing 
operations, that is, have you fished cannery fish or 
fresh market fish ov both? 

A. Well, I have fished mostly cannery fish. I 
have never done too well with fresh fish, mostly 
due to 

Mr. Rubin: Just a moment, if your Honor 
please. The question has been answered. The rest 


of it calls for a conclusion. 

The Court: Go ahead. It calls for a conclusion. 
Go ahead with your next question. Or he started to 
express his conclusion, rather. 

Q. (By Mr. Margolis): When you say you 
have done very little fresh market fishing, I won- 
der if you could give us a little bit better idea of 
how much you have done. Have you done any fresh 
market fishing since 1942? 
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A. I done a little bit in 1945, approximately a 
month; in 1946 I done none. 

Q@. Have you done any since 1946? 

A. J have done none since 746. 

Q. All of your fishing has been cannery fishing? 

A That is right. 

Q. When you did go fishing for fresh market 
fish, did you run into any problems with regard to 
the disposal of your fish? [3226] 

Mr. Rubin: Just a moment. That calls for a 
conelusion and opinion of the witness. The question 
is ambiguous and uncertain. 

Mr. Margolis: I will withdraw the question. 

@. Wheve did you sell your fish when you went 
fishing for fresh market fish ? 

A. In Newport I generally sold to who I could. 
t had no regular spot inasmuch as I was a new- 
comer, but mostly I sold to Bayside. 

@. Did you go fishing regularly and sell 4sh 
regularly during the time that you were fishing 
fresh market fish? A. Neo, I did not 

Q. What happened? 

A. I couldn’t alwavrs sell the fish. 

Q. So you didn’t go fishing, is that right. 

x. “Wei is rent. 

My. Rubin: Just a moment. We move to strike 
the answer on the ground it calls for a conclusion 
end opinion of the witness. He can testifv as to 
whether he ssld it. Whether he could ov not calls 
for his conclusion. 

The Court: Yes, that is right. 


% *¥ * 
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Q. Did vou have any occasion when you offered 
fish for sale to dealers and they refused to accept 
it at all? A. Yes. 

Q. Did that happen once or more than once? 

A. Well, that happened quite often. 

Q. Now in addition to your fishing activities, 
have vou engaged since 1942 in anv other kind of 
work? 

A. Yes, [ have found it necessary to work on the 
beach. 

Mr. Rubin: Just a moment. We object to the 
avestion on the ground it is immaterial. 

The Court: Objection sustained, the answer is 
stricken—unless it relates to the union activities. 

Mr. Margolis: Well, it relates to what this man 
did to make a living. 

The Court: Then the objection is sustained and 
the answer is stricken. 

Q. (By My. Margolis): When you were fishing 
fresh market fish on vour own boat, did you also 
work on other boats? A. Yes. 

Q. Can you tell us what other boats vou worked 
on? 

A. Well, [ worked on sport fishing boats and one 
other [3228] hoat, Roy Barry, which was a ¢om- 
mereial boat, a jig boat at that time. 

Q. Was that work done over weekends, is that 
might ? A. Yes, on the sport boats. 

Q@. And that was in addition to what little fresh 
market fishing vou did? A. That is#Mehip 
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The Court: That altogether was only a month 
since you have engaged in the fishing industry in 
1942? 

The Witness: Altogether a month? 

The Court: 1 understand that you have only 
fished fresh market fish for one month since you 
started in the fishing industry. 

The Witness: I fished a little in 1943 and ’44 
and *45. 

The Court: One month in 745? 

The Witness: Well, it was approximately a 
month in 745. 

The Court: All right. And not otherwise since ? 

The Witness: I haven’t fished since only— 
well, I have fished since I have been up here a little, 
but not to do any, good. [3229] 

Q. (By Mr. Margolis): What fish did you sell 
—did you sell any fresh market fish during the pe- 
riod that OPA was in effect? 

A. That is when I sold most of my fish. 

Q. Did you always get OPA prices for it? 

Mr. Rubin: Objected to as incompetent, irrele- 
vant and immaterial. 

“he Court: Objection sustained. 

Q. (By Mr. Margolis): When you went to sell 
your fish, will you tell us how the price for the fish 
was set? 

Mr. Rubin: Same objection, your Honor. 

The Court: Objection sustained. 

Q. (By Mr. Margolis): Wiul you tell us what 
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practice you followed when you brought in a load 
of fresh fish with regard to disposing of the fish? 

A. Well, generally go to the first market which 
t favored, Bayside, and if he would take my fish, 
O. K.; if not, I would go to another one, until [ 
sola my fish. 

q. When you say ‘if he would take’’ your fish, 
what happened when you went to see him? What 
mes the practice ? 

A. “Don’t want any more fish. Can’t take 
Cite 

Q. When he did take the fish what was the prac- 
tice with regard to the sale of the fish ? 

A. J says, ‘‘How much are you paying for fish ?”’ 
Whatever he said is what I took. [8230] 

¥% * % 
Cross-Examination 
By M*. Dixon: 

Q. Mr. Lackyard, it is a fact, is it not, that when 
you went out fish in in your own boat that no one 
told vou when to go fishing? A. Not direcily. 

©. Did anyone tell you where to go fishing when 
vou decided to go fishing in your own boat for fresh 
market fish? A. Not directly. 

QM. That was a mattter entirely within your own 
choice, was it, Mr. Lackvard, as to where you would 
eo fishing In your own boat? 

A. I wouldn’t say no nor yes. We went where 
the fish were. 


@. i understand. That is all. 
ae * * 
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ARTHUR D. HILL 
called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 
and testified as follows: 


* * * 


Direct Examination 
By Mr. Margolis: 

@. My. Hill, you are one of the defendants in 
this case? Ae I ain 

@. You are a member of Local 362 

A. Yes. 

Q. You are a commercial fisherman, are you 
not? A Niesesir: 

Q. When did you start fishing as a Aenea 

A. 1936, about March. 

@. And where was that? A. San Pedvo. 

Q. Did you continue to fish at San Pedro until 
the present time? 

A. I continued fishing at San Pedro until the 
port was partially closed in the war in 1942, and 
then I moved to Newport Beach. 

Q. And have you remained in Newport Beach 


since then ? ay ILI. 
Q. You are there working as a commercial fish- 
erman now, is that correct ? A. Yes, sir. 


Q. When you started commercial fishing in 1936 
did you [8232] obtain a boat? 

A. i built one up, yes, sir. 

Q. en built a boat from scratch, or did you 
buy an old boat and built it? 
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A. Igot an old hull that had been discarded, and 
then I put an automobile motor in it and built up 
my own boat. 

@. The total cost to you was about $500, is that 
eorrect ? 

A. Approximately, yes; mostly for the motor. 

Q. Did you sell that boat in 1942? 


Ge ledhiah, 
@. By the way, you sold it for $450, is that 
right? A. That’s rnght. 


Q. This boat you bought in 19386 and sold in 1942, 
was that a one-man boat? 

A. Yes, it was a one-man boat. 

Q. What kind of fish did you go after? 

A. I fished a little mackerel with that boat, and 
I also trolled barracuda and albacore. 


* * * 


Q. (By Mr. Margolis): Did you fish contin- 
uously during [3233] 1936 to 1942? A. No. 

(. During what periods didn’t you fish? 

A. I didn’t fish in the wintertime. My boat 
wasn’t seaworthy enough to fish in wintertime and 
it wouldn’t haul enough of a load of mackerel. 


* * * 


Q. (By Mr. Margolis): The rest of the year 
during that period did you fish continuously ? 

A. No, I didn’t fish continuously the vear around 
until T got my other boat in 1942. Then I was able 
to fish the vear around. 
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Q@. Aside from the period of approximately 
three months, 01 wintertime, when you didn’t fish, 
did you fish continuously the rest of the year? 


A. Yes, I fished in that part, yes. 

Q. Did you buy another boat in 1942? 

nee | cid. 

Q. Also a one-man boat? A. That’s right. 

Q. A 30-foot boat? A. A 30-foot boat. 

@. What did you pay for that boat? 

A. $1,000. [8234] 

Q. Do vou still own that boat? 

A. I do. 

Q. What kind of fishing have you done since 
1942? 

A. Mackerel and albacore and barracuda. 

Q. Where have you sold that fish? 

A. Well, the fresh fish I sold to Bayside up until 


about two years ago, then I sold from then on to the 
Western Canners on the fresh fish. On the cannery 
fish I sold most of that to Western Canners, and 
then I also sold French Sardine in San Diego, and 
then to Van Camp. 

Q. Which of the fish that you have mentioned is 
fresh fish and which of it is cannery fish? 

A. Barracuda is fresh fish, and then there was 
some sold I believe in 1943 that was canned, just 
a very short period there, and then the albacore 
that I sold to Bayside, he sold the bulk of the fish 
to the canner, and then he retained what he wanted 
for the fresh fish market. Then the mackerel, of 
course, was all cannery fish, as far as I knew. 
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Q. <All right. Since you have owned this boat, 
have you spent all of your time that you spend 
fishing on this boat, or have you also worked on 
other boats? 

A. I work on other boats, because my boat 


Wien ‘t 
¥ ae % 

Q. (By Mr. Margolis): Did your hoat have 
equipment for all kinds of fishing? 

By INTO 

Q. Were there periods when the only kind of 
fish that was available was fish for which your boat 
did not have equipment? A. ‘Tiat’s Tighe 

@. What did you do during those periods? 

A. I fished on other larger boats that had facili- 
tics. 

. When you fished on those other boats did you 
fish on a share basis? me edad? 

The Court: What kind of fish could they catch 
that you couldn’t catch? 

The Witness: There are times, your Honor, that 
vou can’t catch albacore jigging, that is, they slow 
down on jigs but vou ean catch them better on bait, 
then [ would go on a bait boat. Then, halibut, you 
cant cateh halibut in this country on hook and line, 
so you have to have trammel-nets, so I would fish 
in trammel-net boats. And then shark fishing on 
hook and line has been very poor the last three or 
four [3236] years, so I fished on shark boats with 
shark nets, 

The Court: Shark nets? 
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(Testimony of Arthur D. Hall.) 

The Witness: ‘That’s right, gill nets, they swim 
into the net and get caught. 

Q. (By Mr. Margolis): That is equipment you 
never had on your boat? 

A. I haven't that equipment. My boat is too 
small. 

¥ eu * 

Q. (By Mr. Margolis): Do you spend part of 
the time working on your own boat, maintaining it? 

A. Yes. 

Q. About how much time? 

A. About two months. 

Q. That is continuously, two months straight? 

A. Not two months in an exact stretch. Like 
several weeks ago I was on the ways, I think three 
or four days in that period. Then sometimes I will 
spend as much as six weeks [3237] in making 
changes and painting and cleaning and overhauling 
the motors. [ den’t know, it is just an endless thing. 
I can’t tell you all. But it takes approximately two 
months out of the season to maintain the boat. 

Q. When you go fishing for market fish do you 
contact a dealer before you go fishing with regard 
to the disposal of your expected catch? 

A. Yes. 

Q. And will you tell us what your practice and 
custom is in that regard? 

A. Well, I go to a dealer, generally of course 
after I get the catch, and deal with the dealer. J 
have one dealer I go to. We try generally to work 
with one dealer. I go down and ask him if he wil] 
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(Testimony of Arthur D. Hill.) 
take fish tomorrow, that 1s, if I am just starting. 
Tf Iam not starting, when I deliver my fish I gener- 
ally ask him if he will take the next trip. [3238] 
@. Do vou have any discussion of price? 
A. No, the price is set when I come in. 
* * * 

Q. Tell us what you actually do, what your cus- 
tom is. 

A. I take the market price as paid for the fish 
when I come in. 

Q. What do you mean by the market price? 

A. Well, I was fishing last Thursday before I 
came to court Friday and the price was 13, so ves- 
terday I went out fishing and I come in and the 
price was 10, so I took 10 for my barracuda cleaned 
vesterday. 

Q. But you go to the dealer and he tells you 
what the price is, is that right? 

A. That is right. 

Mr. Rubin: That is objected to as calling for 
a conclusion, if your Honor please. 

The Court: Overruled. It is asked and answered. 
It is in the record a hundred different ways and 
times; once more isn’t going to hurt any. 

Q. (By Mr. Margolis): You were in court 
when Mr. Naylor testified concerning an incident 
when he says that he paid you 29 cents a pound for 
barracuda and later on he found that the market 
was 1214 cents? A. I ao 

Q. This occured about four vears ago? 

Ae Dhat is Tieht. 
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Q. Do you remember that incident? 

A. I do. 

Q. Will you tell us what happened at that time? 

A. Well, I always used to rather pride myself 
in getting the first fish of the season, and I heard 
there was fish up in Santa Monica Bay, just a 
very few fish 

Q. You ordinarily go fishing in Santa Monica 
Bay, do you? 

A. Not normally. At that time of the year some- 
times I take ice and go up to Santa Monica Bay. 

So I told George if he would pay me the Santa 
Monica price 

Q. You told who? A. George Naylor. 


Q. All right. 
A. ——that if he would pay me the Santa 


Monica price [3240] I would bring in the fish, 
which would be the first load of fish in Newport. 
There had been no fish up to then. 

And I went up and I was up there almost a week. 
I only had 400 pounds when I got back, and so we 
had an argument about the price. He did not want 
to pay me the Santa Monica price, but finally he 
did, and the price he paid was 27, not 29, because 
I looked that wp. And so he paid me 27 cents, but 
there was a big load of fish coming in from Mexico— 

Q. Before you go on, he paid you the 27 cents 
and you received approximately a hundred dollars, 
is that right? A. That is right. 


Q. Now what were your expenses for that trip? 
oS * % 
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(Testimony of Arthur D. Hill.) 

Mr. Dixon: Objected to as immaterial. 

The Court: Objection sustained. 

Q. (By Mr. Margolis): Did you have extra 
expenses to that trip because of the fact you had 
to go to Santa Monica to get the fish? [8241] 

BA Podid, 

Mr. Dixon: Same objection. 

The Court: Same ruling. The jury are in- 
structed to disregard the answer of the witness, 
which is stricken from the record. 

Q. (By Mv. Margolis): What happened then 
with regard to barracuda coming in? 

A. Well, there was a load of 30 ton came in from 
Mexico to San Diego on the following morning. I 
sold the fish that Saturday, and on the following 
Monday there was 30 ton coming in; and there also 
came in news that there was two boats out fishing 
that had about 20 tons of fish on board. So on the 
following Monday the price at San Diego went to 
4 cents to the fishermen. 

Q. So that the fish dropped from 28 cents to 
4 cents in a period of a couple of davs? 

A. 27 cents. 

Q. 27 cents to 4 cents? 

A. Yes, on Monday. 

The Court: Is this the barracuda season now ? 

The Witness: Yes. 

The Court: The beginning of it? 

The Witness: Yes, sir. It hasnt really got 
started yet, sir. [38242] 

The Court: But it runs how long? 
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The Witness: It will run up until the end of 
August. 

The Court: The barracuda season is longer than 
any other season, that is, of the fresh fish ? 

The Witness: No. sir. Really mackerel is the 
longest season. 

The Court: But that is cannery fish? 

The Witness: No, they fish mackerel for the 
fresh fish market too, sir. 

The Court: The barracuda are not in_ these 
waters in the winter, is that right? 

The Witness: That is right, your Honor. You 
see, they come in here to spawn, just like the salmon 
come up the river, and they come up here and spawn 
and when they are through spawning, in about 
September, that is, the fish will just drop off like 
that at the end of August. Then there is a féw 
local fish that seem to go up around Santa Barbara 
and up through the channel there. I guess they 
go up the wrong way and they hang around all 
winter, but not enough to make good fishing. 

oa * oS 

Q. Mr. Naylor testified that he never paid less 
than the ceiling price, the ceiling price to the fisher- 
men for fish when he bought from the fishermen 
during the period that [3248] OPA prices were in 
effect. Did you sell fish to Mr. Naylor during the 
period of OPA prices? A. I did. 

Q. Did you always receive the ceiling price? 

A. That I can’t recall. I just can’t recall it. 
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(Testimony of Arthur D. Hill.) 

Q. Now Mr. Naylor also testified that he doesn’t 
give direction to the fishermen to bring fish in to 
him, as to the species of fish for which they can go 
fishing and that he does not give such directions to 
the boats which he owns and controls. Have you 
ever worked on a boat which Mr. Naylor owned or 
controlled ? Ay I Gita: 

Q. What was the name of that boat? 

A. The Tropic Bird. 

Q. How big a boat was that? 

A. It was about, as I remember, a 38-foot, 40- 
foot boat. 

Q. When did you fish on that boat? 

A. I believe it was in 1944, if I remember. 

Q. On a share basis? A. That is right. 

Q. Will you tell us what the practice was with 
regard to the determination as to what species o 
fish you should go after? 

A. Well, on that boat—of course we couldn’t 
eatch [3244] anything in any quantity except hali- 
but because all we had was trammel nets, which 1s 
the customary gear for halibut. 

Q. Who determined what gear was on the boat? 

A. That was all the gear we had, was the tram- 
mel net. 

That was Mr. Naylor’s gear, wasn’t it? 
That is right. 

That is all the gear he gave you? 
That is right. 


POPS 


*% % % 
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Q. During the time that you worked for Naylor 
on Naylor’s boat, was the fish that was caught on 
that boat delivered anywhere except to Naylor? 

A. No place except Naylor’s; no. [3245] 

* % * 

Q. When you were fishing on the Tropic Bird, 
were you required to do anything else besides fish? 

A. Yes. 

Q. What else were you required to do? 

A. We were required to maintain the boat and, 
that is, to keep it in condition, and also to maintain 
the nets. 

od * ey ; 

Q. Let me ask you this question: Did you have 
to wait until after you had repaired the nets be- 
fore you were paid? A. Yes. 

Q. How long would that be sometimes? 

Mr. Rubin: Objected to on the same ground. 

The Court: Objection sustained. [3246] 

* * * 
Cross-Examination 
By Mr. Dixon: 

Q. Mr. Hill, how many times did you sail on 
the Tropic Bird? 

A. I ecouldn’t tell you the number of trips. 

Q. Approximately how many times? 

A. Well, I guess I was employed with the boat 
in repairing the nets and everything, about two 
months altogether. 

Q. So during the entire period of time that you 
testified you have been a commercial fisherman 
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you were on the Tropic Bird during a period of 
approximately two months during that entire time, 
is that correct? 

A. Well, I was on other boats besides that. 

Q. I understand. I am talking now about the 
Tropic Bird. 

A. Yes, that is the Tropic Bird. 

Q. That is the boat you described as being one 
of Mr. Naylor’s boats? A. That is right. 

©. Who was the captain of that boat? 

A. Andy Brocket. 

Q. How many were in the crew of that boat 
besides yourself ? 

A. Andy Brocket and a fellow named Ed—I 
don’t [3247] remember his last name—and myself. 

Q. Now in addition to this fishing that you did 
on the Tropic Bird, I believed you testified that 
you owned your own boat, is that correct? 

A. That is correct. 

Q. And at other times you went out on other 
hoats ? A. What is@iicht. 

Q. Other than your own, is that true? 

Bee lat is right, 

* % % 

Q. It isa fact, is it not, Mr. Hill, that when you 
went fishing in your own boat you decided when 
vou would go fishing, is that a facet? 

A. Well, the weather and then whether I could 
sell the fish. Many things decided whether I could 
go fishing. 

Q. That was a thing that you decided, was it 
not, Mr. Hill? 
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A. No. I couldn’t decide that. 

Q. Who decided for you then when you went 
out in your own boat, if anyone, to go fishing for 
fresh market fish? 

A. Well, if the dealer would agree to take my 
fish, and then the weather, if that was all right, 
and then I thought I could catch fish, why then of 
course finally I would go. 

Q@. You were the only one, were you not, who 
decided whether vou would or would not go fishing, 
Mr. Hill? 

A. Well, I couldn’t go fishing if I couldn’t sell 
the fish. 

Q. Well, you testified that you had some conver- 
sations with dealers before you went out fishing 
and that they would not give you any price for the 
fish that you might or might not catch. 

A. That is right. [38249] 

Q. That is a fact, is it not? 

me Vihar is aight; yes. 

Q. So itis a fact that when you went out fishing 
you went out with knowledge of that fact? 

A. That is right, yes, I went out with that know- 
ledge. 

Q. And it is a fact that there are other dealers 
at Newport Beach besides the Bayside Market, are 
there not? A. That is right. 

* * * 
(The jury retired from the courtroom at 
11:05 o’clock a.m.) 


% * * 
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Mr. Margolis: I have some offers of proof in 
addition to that which I am ready with. 
The Court: All right. [3252] 


* * * 


OFFERS OF PROOF 


Mr. Margolis: If your Honor please, in this 
case, aS in others, because of your Honor’s previous 
rulings I did not ask what would ordinarily be the 
necessary foundation questions for an offer of 


proof, and I assume that as in other situations 

Mr. Rubin: We will make no objection for the 
purpose of this offer, Mr. Margolis, as to founda- 
tion. 

Mr. Margolis: With respect to the witness 
Lloyd Munson, if your Honor please, we offer to 
prove if we were allowed to ask appropriate ques- 
tions and he were allowed to answer those questions, 
that the witness would testify as follows: That the 
most money he has ever made in any one year since 
he started fishing was in 1946 when he netted a 
total of $2700; that his average during that period, 
the period of his fishing, we don’t have the exact 
figures, is well under $2,000, probably closer to 
$1500 than to $2,000; that he lived in a home which 
he purchased for the total price of $2500, and on 
which he pays £20 a month; that he doesn’t ice fish 
and hold it as a fisherman, because it is too expen- 
sive, it ties up his boat; that he doesn’t have any 
money reserves so that he can hold fish and sell it 
at a time when the market is right, he has to dispose 
of it in order to get other money to contine living, 
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to go out and to fish again, and again sell that fish 
in order to live, therefore he cannot tie up his boat 
and cannot tie up his money by storing the fish; 
that he does not ice fish with the ice company 
because it requires a truck and a place to unload, 
and he doesn’t have either, besides there is the 
question of obtaining room, which is a difficult one, 
the expense of storage, and finally that he has to 
turn around and end up by selling the fish to the 
same dealer to whom he would have sold it in the 
first place, and there is therefore no advantage to 
him in holding fish. The only advantage in holding 
fish is to the dealer who waits for the right kind of 
a retail market, or who makes the price on the 
retail market by withholding the fish from sale. 

With regard to the witness Arthur Hill, we offer 
to prove as follows: That he does not own his own 
home; that he rents a place for $17.50 a month; 
that the last time that he went fishing was on a share 
basis—that is, the last time prior to the time the 
trial began—was on a share basis and for a two 
weeks period made $21.50. He took the place of a 
man who had given up fishing because of a heart 
ailment resulting from overwork. The last time he 
fished on his own boat 

I want to state these statements with regard to 
the last time he fished were statements about what 
occurred the last time prior to the trial, beginning 
of the trial. 

The last time he fished on his own boat was in 
November that he was out about a week, got caught 
in a storm, lost his anchor, lost about $30 on ice and 
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groceries, got no fish, and the damages to his boat 
ran about an additional £30. He was out about 
three days without any sleep. The next to his last 
trip on his own boat he was out for a week and 
cleared about $50 above expenses. In 1948 his net 
earnings were approximately $2500. In 1944—— 

The Court: You are still talking about Hill? 

Mr. Margolis: Yes. In 1944, $750; in 1945, 
$725; in 1946, $1500. That he has at times checked 
the retail market when the price of fish 

‘Che Court: This hasn’t got anything to do with 
it, but why didn’t these men go down in the war 
plants during the war years instead of being 
satistied with $30 or $70 a month? 

Mr. Margolis: A lot of them did that. Many 
of them did. 

The Court: It is not material, counsel, at all. 

Mr. Margolis: Mr. Hill tells me that they 
weren't allowed to go to the war plants. They were 
given certificates of availabilitv. The government 
needed fish, felt that fish was necessary, and your 
Honor will remember a man couldn't go wherever 
he wanted to work; he had to have a certificate of 
availability, and a fisherman was not given a certi- 
ficate of availability, except men who had very 


hich skills in some other particular field where 
there was a e2reater demand for manpower, and 
those men did go. As to those men who didn't have 
specially high skills they were tied to their fishing 
boats. 

That he has cneeked the retail price of fish, 
barracuda, and he has seen the price of barracuda, as 
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in the one instance, dropped from 28 cents to 4 
cents, and in other instances from 16 cents to 2 
cents in a single day; that he has checked retail 
prices during that period and found the retail 
prices running 50 cents and over without any drop 
in retail prices at all, at the time there was this 
tremendous drop to the fishermen. He doesn’t ice 
fish and hold it, and his testimony with regard to 
the reasons would be the same as the testimony of 
Mr. Munson as to the reasons why he doesn't ice 
fish. In addition, he adds that fish deteriorate if 
iced in the boat and can only be held im the boat 
for a limited period. Some species cannot be iced 
in the boat at all. 

We also offer to prove through this witness that 
he is thoroughly familiar with the customs and 
practices at Newport Beach; that he knows that on 
Navlor’s boats all of the fish caught is delivered to 
Naylor and to nobody else. 

By ‘‘Naylor’s boats’? I mean boats owned or 
operated by Navlor. 

The Court: J understand. 

Mr. Margolis: We offer to prove through the 
witness Burt D. Lackyard the following: He rents 
a home for $20.00 a month. His wife works as a 
telephone operator. His earnings in 1944 were 
about $400; in 1945, $685; in 1946, $662; and that 
in computing these earnings he has allowed nothing 
for depreciation on his boat. He has never, of 
course, been able to carry insurance. That none of 
the fishermen cairy insurance on their hoats because 
they can’t atford it, none of the small boat fisher- 
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men. In 1944 and ’43 his net income was about 
$400 each year. In 1942 he did not start fishing 
until August and has no record of his earnings 
from fishing for that vear, but it wouldn't be over 
$100. 

That completes our offer of proof. 

Mr. Rubin: As to the offer just made by counsel, 
the government objects to each and every part 
thereof on the ground that it is immaterial. 

The Court: Objection sustained. All right, 
Judge Kenny. 

Mr. Kenny: At this time I would like to offer 
for identification Defendants’ Exhibit next in order, 
civil action No. 1772-B, the complaint and the 
decree, both of which were filed and entered on 
September 5, 1941. The title of the case is United 
States v. San Pedro Fish Exchange. 

In that connection I call your Honor’s atten- 
tion 

The Court: San Pedro Fish Exchange and 
others? 

Mr. Kenny: Et al, yes, and other. 

T call your attention to the discussion that took 
place at page 628 of the transcript. At that time 
—probably that is the easiest way of looking at 
that. 

(Transcript passed to the court.) 


Mr. Rubin: I understand this is being offered 
for identification, if I understand Judge Kenny 
correctly. 

Mr. Kenny: Yes. 
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The Court: Only for identification ? 

Mr. Kenny: I suppose we would offer it in the 
presence of the jury, but we will have the discussion 
about it now. 

The Court: It will be marked for identification, 
and you will offer it in evidence? 

Mr. Kenny: That’s right. 

The Clerk: HH. 

(The document referred to was marked 
Defendants’ Exhbiit HH, for identification.) 


The Court: It will be in the nature of an offer 
of proof? 

Mr. Kenny: That’s right. 

Mr. Rubin: The government at this time objects 
on the ground of incompetency, irrelevancy, and 
immateriality. 

The Court: You were making some point in the 
testimony ? 

Mr. Kenny: Yes. Here is what we are up 
against, because the court remarked at the time we 
were discussing with Vitalich his association in the 
San Pedro Fish Exchange, we were examing him 
on his membership in the San Pedro Fish Ex- 
change, that was a topic that had been brought out 
originally in the examination of Mr. Ross 

Mr. Rubin: On cross examination. 
Mr. Kenny: Our problem is what the court said. 
The court said it was remote. The association was 
dissolved, according to the testimony, in 1939. Now 
that simply isn’t so. We didn’t know it at the 
time, and the court didn’t know it, and the govern- 
ment didn’t tell him. 
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The Court: That is what the testimony was. 

Mr. Kenny: That is right, and the government 
sat moot, and it was only my research that was able 
to turn the matter up that they had brought an 
additional suit two years later, to-wit, in Septem- 
ber, 1941. 

The Court: The only ground of admissibility, 
as I see that, Judge Kenny, is impeachment of the 
witness who testified that it was dissolved in 1939. 
What witness was that? 

Mr. Margolis: Mr. Ross. 

Mr. Rubin: That was Mr. Ross, and they were 
referring to the F. T. C. matter, your Honor, and 
not an antitrust matter. 

Mr. Kenny: That is correct. We were all left 
to believe that everything had been cleaned up by 
the I’. T. C. matter in 19389. The government sat 
silent. It was only when I saw Senator 
O’Mahoney’s report and have been able to see these 
cases that I discovered they had filed a case in 1941. 

Mr. Rubin: f[ think the implication of Judge 
‘enny’s remarks in the record is certainly uncalled 
for and forms no remarks in this argument or dis- 
cussion. 

Mr. Margolis: Didn’t you sit silent? 

My. Rubin: We sat silent a lot of times when 
you were examining. That doesn’t mean we have 
to get up and educate the defendants on something 
that is immaterial and remote. 

The Court: If they regard it as immaterial it 
isn’t necessary to——- 
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Mr. Kenny: They let your Honor say, without 
attempting to corvect him, and tell the jury that the 
association was dissolved according to the testimony 
Lu) 

Mr. Rubin: As to the F. T. C. matter. 

The Court: I subsequently held that the matter 
of the Fish Exchange, whether it existed or didn’t 
exist, was completely immaterial. 

Mr. Kenny: No, your Honor. You held it was 
remote. 

The Court: Yes, remote and 

Myr. Kenny: It is two years less remote in 1941 
than it is in 1939. 

The Court: It is still remote. 

Mr. Margolis: It goes to impeachment, your 
Honor. 

The Court: If I can find the testimony of My. 
Ross in the record where he says—or whoever it was 
that did say it—that it was dissolved in 1939, then 
I ean pass on whether or not it is admissible for 
impeachment purposes. 

Mr. Rubin: J think page 236, would that help 
you? 

Mr. Kenny: That’s nght, about 238. Bv the 
way, Mr. Ross also stated at page 480 of the record 
that he was going to send a copy of that F. T. C. 
order to the Department of Justice. We would hke 
to have that now. 


The Court: JI think he came back later on the 
stand and said he couldn’t find it; that he would 
look for it. 
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Mr. Kenny: Then he said he would mail it to 
the goverment. I wonder if the government has 
received it. 

Mr. Dixon: Yes, your Honor, the government 
has it if it is material, and we are very glad to make 
it available. 

The Court: I suppose they want it to make an 
offer of proof. 

I think this complaint and decree might be admis- 
sible, because in the testimony of Mr. Ross, in his 
direct, he testified that when Mr. Zafran presented 
him the contract that he would not and could not 
sign it, that is, whether it was on that particular 
occasion or subsequent date, he would not and could 
not sign it because they had some, either restraint 
or something with the federal government. 

On cross examination when that matter was gone 
into by Mr. Garrett an objection was made and I 
permitted it at that time and I see on page 235 my 
ruling: 

‘‘No, I think counsel opened it up on direct 
examination, and the witness has assigned it as 
one of the reasons why he could not or would 
not sign the contract. I think, therefore, it is 
material.’ 


Now, ordinarily why Ross would not or could not 
sign the contract would not be material or admissi- 
ble except that the matter went into evidence on the 
direct examination of Ross. I don’t know how that 
whole matter can be segregated and sifted out and 
strained from the record, because it is in there now, 
and it was put in subsequently by other witnesses 
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on direct examination from the government as to 
what they had said to Zafran or to somebody else 
as to why they could not sign the contract. 

Mr. Rubin: If your Honor please, I don’t recall 
that the government opened it up on direct with 
respect to Mr. Ross. If your Honor has the re- 
ference—— 


he Court: I see here, page 235: 

“No, I think counsel opened it up on direct 
examination, and the witness has assigned it as 
one of the reasons why he could not or would 
not sign the contract.”’ 


Mr. Rubin: As to Mr. Zafran? 

The Court: When Zafran presented the contract 
to Ross, Ross told him he would not Sign the 
contract either at that particular time or subse- 
quietly, because 

Mr. Rubin: Of the cease and desist order. It 
has nothing to do with this particular document, if 
your Honor please. All of the testimony until just 
the other day, all the testimony in the record had 
to do with the F. T. C. matter. 

Mr. Kenny: That is right. 

Mr. Rubin: It has nothing whatever to do with 
this civil action and this civil complaint. 

The Court: Just a minute. 

Mr. Rubin: Mr. Ross is a party to the F. T. C. 
matter; he is not a party to the civil action, not 
named. 

The Court: Is Mr. Ross a party to that? 

Mr. Margolis: All that appears is: 
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“The defendant San Pedro Fish Exchange is a 
voluntary wnineorporated association, with its prin- 
cipal office in the Harbor District of the City of Los 
Angeles, Califorria, at a place commonly known as 
San Pedro. The membership of San Pedro Fish 
ixchange is composed of numerous dealers and 
wholesalers having places of business at San Pe- 
dro.” 

it doesn’t spell out who those are, but Mr. Ross 
has testified that he was a member of the San Pedro 
Fish Exchange. 

The Court: Up until the time of the cease and 
desist order. 

Myr. Margolis: He said after that there was no 
San Pedro Fish Exchange. He said it disappeared. 
He said there just wasn’t any more. 

Mr. Rubin: With respect to impeachment, your 
Honor, if they were to introduce evidence to show 
that My. Ross was in error with respect to the F. T. 
C. order, that might go to impeachment. There 
is no testimony in this record whatsoever from 
anybody as to the antitrust case filed in 1941, none 
whatsoever. And, furthermore, this is probably a 
technical objection, but I think it is good, this is 
a consent decree, and my understanding of the law 
is tha? there is no admission that is obtainable when 
defendants in an antitrust suit file a consent decree, 
and if | am not mistaken, by the statute of the 
Sherman Act itself. That is why people sign con- 
sent decrees. There is no implication derived there- 
from for the purpose of treble damages. 
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The Court: This is not a treble damage action. 
The defendants keep saving they wish it were. 

Mr. Rubin: I believe it states ‘‘in any subse- 
quent proceeding,’’ and this is certainly a proceed- 
ing, and we subnut 

Mr. Margolis: As against the parties that deals 
with. 

Mr. Rubin: It is used in this case as—it is en- 
deavored to be used in this case as testimony against 
Ross, as impeachment. We submit, if your Honor 
please, there is nothing in the record concerning 


this particular complaint and consent decree. They 
are endeavoring to impeach a man who did not tes- 
tifv concerning the subject-matter. 

Mr. Margolis: He said the San Pedro Fish Ex- 
change went out of existence in 1939. 

Mr. Rubin: This decree, we submit that the mat- 
ters contained therein would have an effect upon 
this jury that goes far heyond anything—the pur- 
pose for which it is being offered. here are enough 
collateral matters in the case now. 

The Court: The jury has to decide the effect and 
weight of it. If it were me and it were in the evi- 
dence, I don’t think it makes any difference. 

Mr. Rubin: I don’t think so either, if vour 
Honor please, but it will be in the record, and there 
are certain stipulations and findings which will be 
subject, undoubtedly, to argument by counsel to the 
jury which will go far beyond the purpose of testing 
the credibility of Mav. Ross. That is the real reason 
Why we object to i. 
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The Court: I think that [ will look through Mr. 
Ross’ testimony. That is Volumes I and II, isn’t it, 
Mr. Clerk, I, IT and IIL? 

We will recess until 2:00 o’clock. 


* * * 


The Court: I would expect that. 

Mr. Rubin: The first mention, if vour Honor 
please, of the cease and desist order appears, ac- 
cording to my research, on page 113 of the record. 

The Court: 114 I have it marked. 


Mr. Rubin: Well, the question starts at the bot- 
tom of 113, if your Honor please: 

““@. What did you tell Mr. Zafran when he 
handed you this document? 

“A. That I could not sign that contract. 

‘“Q. Did you say anything else to him? 

‘“A. For the reason that at one time we 
were given, my company, the American Fish- 
eries Company, was given a cease and desist 
order by the Federal Trade Commission in the 
matter of trying to fix prices. 

‘*@. How long ago was that? 

‘“A. Between the years 1938 to about 1940.”’ 


That is the only matter on direct that the gov- 
ernment touched upon in so far as Mr. Ross is 
concerned. 

Mr. DiMassa, you will recall, did not receive the 
contract personally. It was received by Mr. De- 
meglio, his partner, and that reference is on page 
990 of the transcript. 
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I might state there is no reference there at all 
to the cease and desist order. 

The Court: Well, neither Mr. Ross nor Mr. De- 
meglio nor any of the parties who have been called 
as witnesses in this case are or were parties to the 
civil antitrust deceee 1772-B. Those parties are 
San Pedro Fish Exchange, Anthony B. Jaconi, Yo- 
shitura Kamiya, M. N. Blumenthal, Hugh Reves, A. 
H. Finch, Elmo C. Jack, and J. J. Camillo. 

In checking my witness list J don’t find that any 
of them were called. 

Mr. Kenny: Your Honor, I might support the 
foundation—— 

The Court: Were any of them called? Were 
any of these parties called as witnesses? 

Mr. Margolis: No. 

Mr. Kenny: I was just going to support the 
foundation by offering, for identification, as IT, the 
cease and desist order of the Federal Trade Com- 
mission, Docket 3739, and eall your Honor’s atten- 
tion to the fact that in that order is recited that the 
American Fisheries Corporation, Mr. Ross’ corpora- 
tion, is a member of the San Pedro Fish Exchange. 

Mr. Rubin: Of course that isn’t the document we 
are considering at this time. The government did 
not open the matter on direct, if your Honor please, 
to this particular proceeding. 

Mr. Kenny: I also have two or three citations 
to the record. On page 281, two questions by Mr. 
Garrett. This is addressed to M1. Ross. 


“Q. When did the Fish Dealers Exchange 
go out of existence? 
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‘“A. Somewhere between the years 1938 and 
1940. 

‘“Q. And thereafter did the members con- 
tinue to maintain uniform prices for the prod- 
uct they bought ?’’ 


And after objections the answer to that question 
comes on page 283: ‘‘The answer is no, si.” 


Then at page 

The Court: Wait a minute. When this gets up 
02) appeal ther won’t know whether Rubin is testi- 
fving, the court is testifying, Kenny is testifying, 
Margolis is testifving, or Garrett is testifying. 

ANI vere 


Mr. Kenny: Then on page 285, lines 21 and 22 
and 23, Mr. Garrett says: 


‘“€. Who represented the Exchange? 

‘‘A. You mean prior to 1940? 

‘“€. While it was in existence. 

‘‘A. J helieve it was Clifton Hix, Attorney.” 


I did have some reference on 
page 238. There is a reference to the EF’. T. C. order, 
but I don’t think that is important. 


Then on page 


I think the most important testimony bearing on 
our argument for the admissibility is the langnage 
at page 283, those two questions. 

The Court: Let me examine the cease and desist 
order. 

Ts that all of your record references? 


My. Kenny: No; T have two more in the exami- 
nation of Mr. Vitalich, and that is at page 628 and 
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629. That, of course, is the part where your Honor 
by this time had also been misled and your Honor 
stated in the presence of the jury: 


‘The Association was dissolved, according to 
the testimony, in 1939.’’ 


And that, of course, was substantially what Mr. 
Ross had led you to believe in his answers to Mr. 
Garrett’s questions. 

Then, if you will notice Mr. Andersen expressing 
skepticism said, ‘‘The organization was dissolved, 
may it please the court, according to the testimony.’’ 

And you said, ‘‘That is the only thing J have to 
go on here. 

And Anderson said, ‘‘ According to the testimony. 
We don’t believe it is dissolved.”’ 


And then the last citation I will give vour Honor 
is on page 629 at lines 17 to 20. There Mr. Ander- 
son says: 

‘*@. As I understand it, the old association 
was dissolved before 1939 or 1940 when yeu 
were served with the cease and desist order, is 
that correct ?’’ 


And Vitalich says: ‘‘That’s right.” 


So we have got two of these government witnesses 
assuring the court that their organization was dis- 
solved in 1939 or ’40, and then we have the govern- 
ment’s own action in 1941 bringing a civil action 
against the San Pedro Fish Exchange. 

The Court: Let me examine the cease and desist 
order. 
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Mr. Kenny: Did I hand that up to your Honor? 

The Court: Yes, thank you, I have it. 

T have examined the cease and desist order. Now, 
you handed me up II; do you wish to make your 
record on that? 

Mr. Kenny: I wish to offer that, [ mean, have 
it marked for identification at this time. 

The Court: With the intention of offering it? 

Mr. Kenny: With the intention of offering that 
in evidence, too. 

(The document referred to was marked De- 
fendants’ Exhibit II, for identification.) 


The Court: The two documents HH and II pre- 
sent a little bit of a puzzle to me. It seems to me 
that they tend to corroborate the government’s case. 
I don’t know whether the defendants should offer 
them, and I don’t know why the government should 
object, but the government does object. They have 
a right to object. I think under the law that they 
are both immaterial, except for one thing, and that 
is to establish the truth or falsity of the testimony 
of the witness Rose. 

Mr. Kenny: And Vitalich, vonr Honor. Vita- 
lich is the man who said at page 629 


The Court: Yes, that the association had been 
dissolved. 

Mr. Rubin: Vitalich isn’t a party to that con- 
sent decree. 

The Court: He does not appear in the consent 
decree to have been alleged to be a member. 

Mr. Margolis: But they said the association was 
dissolved. 

Mr. Dixon: It may well have been, vour Honor. 


Allied Workers, et al. vs. U.S. A. 1733 


The Court: That association may have been dis- 
solved. This may have been another one. There 
isn’t anything in these two things that shows them 
to be the same association. 

Mr. Margolis: J think just as there is the pre- 
sumption, your Honor, that a person having a cer- 
tain name is that person, so I think that here vou 
have an association of wholesale dealers in San 
Pedro with exactly the same name. [ think that 
maybe the government can come in and show it 
isn’t the same association, and I would lke to 
know whether the government represents that it is 
not the same association. I don’t think the govern- 
ment should sit back here and say maybe it isn’t 
the same association. The government knows 
whether it is or not. 

Mr Rubin: As a matter of fact, I don’t know, 
either Mr. Dixon or myself. We weren’t in the di- 
vision at the time of either of those proceedings. 

The Court: In that connection, I think perhays 
that the government should not—I think it would 
be quite inappropriate in connection with their oath 
to enforce the law to make an assertion at this 
time if they don’t know. In other words, thev have 
to hold themselves free to perhaps prosecute same- 
body else. If these are two different associatious, 
they may want to hold themselves free to prosecute 
the members of the San Pedro Fish Exchange, 
which they should do, and not at this time make a 
concession or admission which might be taken as 
a concession on their part that somebody has not 
violated the law, when tomorrow they may discover 
that they have. 
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‘They may desire in pursuance of their duties to 
institute the same kind of prosecution against them 
that they have now and are in this case mstituting 
against these defendants. 

My. Margolis: We have two points, your Honor. 
One is the government’s record will show it is cer- 
tainly the same association. The second and more 
important 

The Court: The records may or may not. Those 
things are questions of fact. 

Mr. Margolis: Here, your Honor, is the situa- 
tion: There is an association with exactly the same 
name in exactly the same area composed of exactly 
the same type of people, same sort of dealers 

The Court: No, it doesn’t appear to be, Mr. Mar- 
golis. I was under the impression that it was until 
T read this order to cease and desist. The consent 
decree seems to be aimed at a group of people who 
are or were superimposed upon the fish dealers as 
fish brokers. Jaconi and Yoshitura Kamiya, they 


are dealers and wholesalers; Blumenthal is a broker 
in Los Angeles; somebody is a seafood brokerage 
company at San Pedro; and the allegations go on 
that by virtue of their brokerage position in the 
market they are able to control and attempt to con- 
trol the flow of—restrain the flow of interstate com- 
merce in fisherv produets. And none of the wit- 
nesses who testified are designated. 

The question which puzles me a little more in con- 
nection with the matter—I am satisfied that neither 
of these matters are material, in connection with 
the allegations of the indictment here or the mat- 
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ters now on trial, and I feel that something should 
be done to correct the record in that respect, in so 
far as the cross examination of the witness Ross 
is concerned about the dissolution of this associa- 
tion. But on second thought, he testified and the 
record shows that he was a party to the consent 
decree, and there isn’t anything here to show that 
he was a party to the other decree, nor the witness 
Vitalich. 

Mr. Dixon: You mean he was part onthe Hi. 
matter, the cease and desist order? 

The Court: Yes, the cease and desist order. 

My inclination is to let it all in, but my judgment 
is that it is not material. I will sustain the objec- 
tion. 

Mr. Margolis: If your Honor please, we are go- 
ing to ask leave at this time—we have one very 
short witness to be recalled for a few minutes and 
then one last witness, and at the end of that we are 
going to ask for a continuance until tomorrow for 
the purpose of subpoenaing Mr. Ross and Mr. Vita- 
ich to establish, according to what is our infor- 
mation, what we are informed, that the organiza- 
tion is the identical organization in the two cases. 
In other words, if your Honor’s ruling is based 
upon the question—I am not quite sure whether it 
it, because 

The Court: I think the whole thing is imma- 
terial, counsel. I think it is immaterial. Ross tes- 
tified that he told Zafran that he wouldn’t sign it 
because he was restrained by this cease and desist 
order, the general idea being that Ross conveyed 
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the impression that he couldn’t sign it because it 
was against the law as far as he was concerned. I 
don’t think that makes any difference. 

Mr. Margolis: I don’t want to re-argue the mat- 
ter; I am just concerned with the record at this 
point. If we can have a stipulation that I can make 
an offer of proof in the absence of Mr. Ross, I am 
satisfied with making my offer of proof. Otherwise 
we did think that there wouldn’t be any question 
about the identity of the two organizations, because 
our information is—although we don’t have a wit- 
ness who can testify to it—our information is that 
that is common knowledge that the two organiza- 
tions are the same—there weren’t two organiza- 
tions, there was only one organization, and that it 
continued. We don’t want our record to be in such 
shape that we haven’t established that point, there- 
fore we want to either subpoena Mr. Ross and Mr. 
Vitalich for the purpose of establishing that, or we 
want to be in a position, if your Honor thinks it is 
immaterial, to make an offer of proof in their ab- 
sence as though we had called them and asked them 
concerning this matter. 

The Court: I think it is immaterial. Whatever 
reason Ross had for refusing to sign the agreement 
T don’t think is material in this case. 

Mr. Margolis: As I say, I don’t want to argue 
that point, your Honor. 

The Court: I understand. 

Mr. Margolis: I do want to make my record. 
If we ean have a stipulation that we can make an 
offer of proof as though Mr. Ross had been recalled, 
why—— 
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Mr. Rubin: I see no objection to that. 

Mr. Dixon: We can’t stipulate that this is the 
same organization. 

Mr. Margolis: I am not asking for that stipula- 
tion. 

Mr. Dixon: I am sorry. 

Mr. Rubin: The stipulation is, as I understand 
it, if Mr. Ross were called, certain questions would 
be propounded to which we would object and you 
are now about to make your offer of proof as to 
what those would show over our objections. 

Mr. Margolis: Yes, based upon 4 my under- 
standing of the facts are. 7 

I offer to prove that if Mr. Ross were recalled, 
your Honor, and appropriate questions’ were put 
to him and he would be allowed to answer them, he 
would testify that the San Pedro Fish Exchange 
which is mentioned in Defendant’s Exhibit HH and 
the San Pedro Fish Exchange which is mentioned 
in Defendants’ Exhibit II are one and the same 
organization; that his company and the other com- 
panies which were members of the San Pedro Fish 
Exchange in 1940 at the time that the order, Ex- 
hibit II, was entered were also members thereof 
during the periods mentioned in. Defendants’ Ex- 
hibit HH; that his testimony to the effect that the 
San Pett Fish Exchange was dissolv ed a 1939 
or 1940 was not rue 

The Court: That the San ieee ‘Kish Exchange 
mentioned in Exhibit IT? 
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Mr. Margolis: That’s right, which as I have 
said is one and the same organization in my offer 
of proof. That his testimony to the effect that the 
San Pedro Fish Exchange was dissolved about 
1939 or 1940 was untrue, and that the fact is that 
the San Pedro Fish Exchange was not dissolved 
until after September 15, 1941. 

And I further offer to prove that if Mr. Vitalich 
were called and asked the same questions he would 
testify to the same effect. 

Mr. Dixon: If the court please, if counsel will 
state in open court that the facts that he has offered 
in proof, that he knows of his own knowledge that 
this organization is the same organization, then we 
will agree. 

The Court: And the same membership. 

Mr. Dixon: Yes, and the same membership. 

Mr. Margolis: I do not know of my own knowl- 
edge. This is the information I have. I have no 
other way of offering to prove this. I am not going 
to make a representation that I know this of my 
own knowledge. It is my belief that if Mr. Ross 
and Myr. Vitalich were called and were confronted 
with these documents that they would so testify. 
IT make that representation upon information. I did 
not know anything about those organizations in 
1939, ’40 and 741. 

Mr. Rubin: The government objects to the offer 
of proof on the ground of immateriality, if your 
Honor please. 

The Court: I think it is immaterial and the ob- 
jection will be sustained. 
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What I am concerned about, however, is the mat- 
ter of the record that has been made, as to whether 
or not I should formulate an instruction to the jury 
in connection with evidence of the same nature, in 
order that the matter may be—as long as we are 
using the word ‘“‘flow,’’ in order that the matter 
may flow to the jury fairly. 

Mr. Rubin: I think the record will disclose, if 
your Honor please, that during the course of the 
trial you have so advised the jury, and that you also 
indicated that at the conclusion of the case you 
would reinstruct them in that respect. I think that 
has been mentioned once or twice. 

The Court: In any event, the objection to the 
introduction of the two documents is sustained. 

Mr. Margolis: On the ground it is immaterial 
and irrelevant? 

The Court: On the ground solely that it is im- 
material, and no other grounds. 


* * % 


TRANSCRIPT OF TESTIMONY 
(Resumed ) 


The Court: Call the jury down. 


(The jury returned to the court room and 
the following proceedings were had in the pres- 
ence of the jury:) 


* % * 
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recalled as a witness on behalf of the defendants, hav- 
ing been previously sworn, was examined and testi- 
fied further as follows: 


Direct Examination 
(Resumed) 
By Mr. Margolis: 


Q. Mr. Zafran, I show you Defendants’ Exhibit 
Y, which is the Constitution and By-Laws of Local 
36, and direct your attention particularly to a 
printed series of pages, about six or seven pages, 
headed ‘‘By-Laws,’’ and the first item under that 
‘‘Membership’”’; will you explain what the printed 
matter is which is attached to this mimeographed 
sheet ? 

Mr. Dixon: If the Court please, I believe it speaks 
for itself. It is entitled ‘‘By-Laws of the Associa- 
tion.”’ 

The Court: Let me see what counsel has handed 
you. 

(‘The document was passed to the court.) 


The Court: Yes, I think it speaks for itself. 

Mr. Margolis: If your Honor please, the govern- 
ment handed us that copy with that attached, and I 
just simply Iet it go in. We want to show that those 
actually are not a part of the by-laws of Loeal 36, 
and we want to explain what happened in that re- 
gard. 

Mr. Rubin: Mr. Kibre testified as to what that 
was. I don’t want to argue in front of the jury, but 
the testimony is in. 
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(Testimony of Gilbert Zafran.) 

My. Margolis: Here is what happened, your 
Honor: We [3254] had a copy of the by-laws—con- 
stitution and by-laws of Local 36 which did not 
have that attachment, which Mr. Kibre 

The Court: You mean a mimeographed copy? 

Mr. Margolis: Well, the mimeographed copy was 
identical with this mimeographed copy, except it did 
not have attached to it this printed material. After 
Mr. Kibre had identified the document, the mimeo- 
graphed document, I offered it in evidence, and gov- 
ernment counsel said, ‘‘That isn’t complete; here is 
a complete copy’’ and I took it and said, ‘‘ All right, 
we will offer this one in evidence.’’ I subsequently 
discovered J] was wrong, and this was not a correct 
copy, it was not the one that we have and the wit- 


ness Kibre identified, so we now have in evidence 
some thing which is not a correct copy of the by- 
laws and I simply want to show it. 

The Court: Why don’t you put Mr. Kibre on 
the stand ? i 

Mr. Margolis: Because this witness is familar 
with how this happened to get attached here, 
whereas Kibre was only familiar with the consti- 
tution as originally drawn. If I put Mr. Kibre on 
to ask him how this happened to get on he would 
say, ‘‘I don’t know.’’ eal 

Mr. Rubin: He already testified as‘to how it got 
on. If I am in error [ will stand corrected. In my 
opinion, if I recall correctly, he testified that Local 
36 used the by-laws, printed by-laws which thereto- 
fore were used by Local 33, and they simply ripped 
them out of the constitution—— [3255] — 
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(Testimony of Gilbert Zafran.) 

Myr. Margolis: That is not the testimony. 

The Court: Then let’s find out what it is. Let 
me see the document. 


(The document was handed to the court.) 


The Court: Let me ask counsel the origin of this 
particular piece of paper. 

Mr. Dixon: As I reeall it, your Honor, that was 
produced pursuant to a subpoena duces tecum re- 
quiving the defendant association to produce a copy 
of their constitution and by-laws. 

Mr. Margolis: That is correct, your Honor. [ 
think that is true. 

Mr. Dixon: And that is how the government 
came to have that document or exhibit in its poses- 
sion. 

The Court: This has pencil marks on it in here 
and arrows, and so forth. I suppose they ought to 
be erased before it goes to the jury. 

The question is now what are these? 

Mr. Margolis: That’s right. As a matter of fact, 
your Honor will find that by looking at the mimeo- 
graphed copy there is a section on membership, 
there is a section on membership on the printed 
copy that is different than the section on member- 
ship in the mimeographed copy. It is a document 
that obviously requires explanation. 

Mr. Dixon: If the Couit please, I believe we can 
refer [8256] to the reeord—I don’t know just what 
the page number is at this time—which covers Mr. 
Kibre’s testimony in which, as I recall his reply, 
he stated that the by-laws were taken from Local 
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33 and used by Local 36. And I think, as I recall 
it, I asked him about it at the time when the docu- 
ment was put in evidence. 

Mr. Margolis: It is at page 2688. The witness 
said they did use the same by-laws that Local 33 
uses. The by-laws are taken out of the published 
booklet of the Local 33 constitution. Then the wit- 
ness never even looked at it, your Honor. It was 
handed to me and I offered it in evidence. 

The Court: I don’t know whether he looked at 
it or not. If he testified without looking at it, he is 
the witness. 

Mr. Margolis: We are offering now, your 
Honor- 

The Court: What page is that? 

The Clerk: 2688. 


(Transcript handed to court.) 


Mr. Margolis: Your Honor, it all happened very 
ouickly and I wasn’t familiar with the document 
and I made a mistake. 

Mr. Dixon: I think, your Honor, that I may be 
wrong, but it is my recollection that Mr. Margolis 
did read from the by-laws in reading from that 
document. 

The Court: No, they were handed to him sub- 
sequently. 

Very well. Upon your representation that you 
were unfamiliar with that document at the time it 
was handed to vou, the objection is overruled. 

Mr. Margolis: The record shows that that is so. 


1744 Local 36, Int’l Fishermen and 


(Testimony of Gilbert Zafran.) 

The Court: The witness may answer the ques- 
tion, and the question is, what do those by-laws 
represent. 

Q. (By Mr. Margolis): By ‘‘those by-laws” I 
am referring to the printed documents. 

A. You want to know what these by-laws rep- 
resent ? 

Q. The printed by-laws attached to Exhibit Y 
and part of Exhibit Y at the present time. 

A. Well, the printed by-laws that are attached 
to Exhibit Y, as I understand it, represent the ad- 
mission of membership into Local 33. However, the 
constitution—— 

The Court: I think the explanation is getting 
involved. 

Where did they come from? 

The Witness: I don’t know, your Honor. As far 
as we are concerned, the by-laws of Local 33 cer- 
tainly shouldn’t be [3258] attached to the situation 
as it is here. 

Q. (By Mr. Margolis): Do you attach part of 
the by-laws and constitution of Local 33 to your 
by-laws as a matter of practice? 

A. No. The only thing that we attach that had 
anything to do with Local 33 at all was the parlia- 
mentary procedure, which is generally the same. 
That is attached thereto. But there is an additional 
three or four pages that shouldn’t be there. The 
part that we had attached is this parliamentary pro- 
cedure part, which is usually the same deal. That 
was attached. 
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(Testimony of Gilbert Zafran.) 

The Court: What do you mean by ‘‘this parlia- 
mentary procedure’’? 

Mr. Margolis: If your Honor please, the last 
three pages of this printed document are entitled 
‘Selected Points on Parliamentary Procedure.” 

Q. Is that the part you customarily attached to 
your own by-laws? 

A. ‘That is the part we had attached to our by- 
laws. Where this other part came from, I don’t 
know. 

Q. And you do use the Selected Points on Par- 
hamentary Procedure in Local 33, is that right ? 

A. Yes, that is right. That is the part that should 
be attached. 

@. Aside from that, do you use the by-laws of 
Local 33 [8259] at all? A. No. 

The Court: When a man becomes a member, do 
you give him a copy of that whole document there? 

The Witness: We give him a copy of the con- 
stitution if he desires it. 

The Court: You give it to him whether he asks 
for it or not? 

The Witness: We don’t. When hes ‘iS Sworn in 
we don’t hand him a copy of the. constitution, but 
he can have it at any time he desires it,.,or he ean 
certainly find out what is in the constitution any 
time he asks. However, Local 33 did not have a 
booklet printed, the constitution printed in booklet 
form. We are a little short of money, . and - it takes 
a lot of money to have it printed, so we had it 
mimeographed and if a person asks for it we give 
it to him. 
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(Testimony of Gilbert Zafran.) 

The Court: You do not hand it to him with the 
cards? 

The Witness: No, sir. We don’t hand it to him. 
As far as the obligation of membership into Local 
36 is concerned, that is taken care of in the con- 
stitution itself. 

The Court: That is, in the mimeographed por- 
tion? 

The Witness: Yes. 

The Court: Very well. 

Mv. Margolis: We have no objection to these by- 
laws as to which the witness has identified as the 
by-laws of Local [3260] 33 remaining attached, but 
we are not offering them as the by-laws of Local 33. 

The Court: They are all in evidence now, and 
the jury has heard the testimony, so when they come 
to a consideration of that particular portion they 
ean give consideration to it that they believe it 


should have. 
* x x 


Cross-Examination 
By Mr. Dixon: 

Q. Mr. Zafran, you produced this document, 
did you not, marked Exhibit Y, pursuant to the sub- 
poena served upon Local 36 to produce a copy of 
the constitution and by-laws? 

A. I don’t know that I did produce one. I don’t 
believe [ had one at the time. 

Q. Do you know who produced this document? 


x * a 


The Witness: No. 
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Q. (By Mr. Dixon): Do you know whether it 
was produced pursuant to the subpoena served upon 
Local 36 to produce the charter and by-laws or 
comies thereof if the originals are not available of 
Local 36 or the International Fishermen & Allied 
Workers of America? 

A. I don’t know when they were produced, but 
I believe that there had been some question as to 
whether or not they should be produced, but when 
they were produced or who produced them, I don’t 
know. 

Q. So that vou have no knowledge of how 
this A. No, I do not. 

Q. portion of Exhibit Y—— 

The Court: He just answered that. You asked 
him that twice. 


* * * 


HARRY A. McKITTRICK 


called as a witness by and on behalf of the defend- 
ants, having been first duly sworn, was examined 


and testified as follows: 
* *¥ * 


Direct Examination 
By Mr. Margolis: 


Q. Mr. McKittrick, you are a defendant in this 
ease ? A. Yes, sir. 

@. Are you a member of Local 36? 

A. Yes, sir. 

Q. How long have you been a member? 

A. Since April 22, 1943. [8263] 
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Q. Was that when the local was established? 

A, About a month before that they actually 
started. 

Q. Are you an officer of that Local or an em- 
ployee of that local? A. fam an employee. 

Q. Working in what capacity ? 

A. As business agent. 

Q. Located where? 

A. At present at Santa Monica. 

Q. How Icng have you held that position? 

A. Since February, 1945. 

Q. Were you an employee of the local prior to 
that time? A. Yes, sir. 

Q. In what capacity and where? 

A, <As business agent at Newport. 

Q. For how long? A. April 22, 1948. 

Q. Is that when you became an employee of the 
loeal? 

A. I was hired by the executive board at that 
time. 

Q. Prior to that time had you been a commercial 
fisherman ? A. Yes, sir. 

Q. When did you start fishing as a commercial 
fisherman. A. 1936. 

Q. And did you fish continuously from 1936 to 
1943? A. Yes, sir. 

Q. During the period that you were a commer- 
cial fisherman have you ever owned a boat? 

ie No, Sit. 

Q. During the period that you were a com- 
mercial fisherman did you ever own any interest 
ina boat? A. No, six. 
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Q. During the period that you were a com- 
mercial fisherman did you at all times work on 
boats on a share basis? 

A. (Pause): Yes, sir. 

Q. Is there any question about that in your 
mind? 

Mr. Rubin: The question has been asked and 
answered, if your Honor please. 

The Court: The witness hesitated. 

% * * 

The Witness: I hesitated a minute ago due to 
the fact that I was in charge of a live bait receiving 
barge for two vears that was operated by Fellows 
& Stewart. I wasn’t actually fishing during that pe- 
riod, and I hesitated to recollect how I was paid, but 
I was paid a share the same as a boat or a fisher- 
man on a boat. [3265] 

Q. (By Mr. Margolis): Was that a bait barge? 

A. A live bait barge. 

Q. You were in charge of that barge? 

A. Yes, sir. 

Q. You weren’t actually going fishing at that 
time but there were others who were fishing on that 
barge? Av’ Yes, sit 

Q. Do you know approxiamtely what percentage 
of the fishermen in the union in Newport Beach 
owned their own boats? 

My. Rubin: That may be answered ves or no, 
may it please the Court. 

The Witness: Yes. 


1750 Local 36, Int’! Fishermen and 


(Testimony of Harry A. McKittrick.) 
Q. (By Mr. Margolis): What percentage? 
* * aie 

The Witness: I actually made a record at New- 
port in 1945 of all the boats fishing there and to the 
best of my recollection I believe there was 65 per 
cent of the fishermen [3266] that were workers or 
crew men and 35 per cent were boat owners. 

Q. (By Mr. Margohs): The boat owners were 
also workers and crew members? A. Yes, sir. 
a8 % SF 

Mr. Dixon: Pardon me. May I inquire, is that 
the union, Mr. McKittrick ? 

ae * Be 

Q. (By Mr. Margolis): The question Mr. 
Dixon asked you was whether that was a survey of 
union boats or of all boats. A. Of all boats. 

The Court: It is immaterial. The jury is in- 
structed to disregard it. The only defendants here 
are the union and the named defendants. 

Q. (By Mr. Margolis): Do you know what the 
situation was with regard to the union? 

% %* ay 

The Witness: No. [3267] 

Q. (By Mr. Margolis): What percentage of 
the fishermen in Newport Beach belong to the union 
and what peveentage did not at that time? 

A. 95 per cent belonged to the union, 5 per cent 
didn’t belong of the commercial fishermen. 

My. Margolis: I submit, vour Honor, in view 
of that statement that the figures are not far off 
under vour Tfonor’s instruction. 
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The Court: Do you move to re-admit it? 

Mr. Margolis: I move to rve-admit it. 

The Court: Motion granted. 

* * ¥ 

Q. Are you familiar with the efforts since 1936 
of fresh market fishermen to procure contracts with 
the dealers? 


A. Yes. 


Your first knowledge of the industry in connec- 
tion with it was in 19386, is that right? 

A. That’s right. 

Q. Starting in with that time, when is he first 
instance that you know of when fishermen made an 
attempt to procure contracts covering fresh market 
fish in the Southern California area? 

Mr. Rubin: Just a moment. That is objected to, 
if your Honor please, as being immaterial and re- 
mote. 

The Court: Let me hear it again. 


(The question was read by the reporter.) 


The Court: You mean the price of fresh market 
fish ? 

Mr. Margolis: Contracts generally. I will get to 
what kind of contract. This is a preliminary foun- 
dation question. 

The Court: As a preliminary question it is ad- 
missible. The objection is overruled. 

The Witness: May I answer? 
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The Court: Yes, you may answer. And that is 
the date [38269] A. “9s 

Q. (By Mr. Margolis): Where was the con- 
tract presented? Which one of the ports, I mean 
be that. 

May. Rubin: We object on the ground it is com- 
pletely remote to the issues of this case, and im- 
mnaterial. 

The Court: I can’t see the materiality of it, 
counsel. The objection is sustained. 

Mr. Margolis: J don’t want to 

The Court: Objection sustained, counsel. 

Mr. Margolis: Your Honor, I was going to talk 
about something else. I intended to carry this mat- 


ter 

The Court: Do you mean talk about a recess? 

Mr. Margolis: ‘That is all right, your Honor. 

The Court: Go ahead. 

Mr. Margolis: I intend to carry it on right up 
to date. I didn’t know from vour Honor’s ruling if 
it was on the basis of remoteness. 

The Court: I think it is remote. 

Mr. Margolis: The reason I started there was 
that the previous evidence had been admitted going 
back to 1934, and I assumed if that wasn’t too re- 
mote that the 1936 testimony wasn’t either. How- 
ever 

The Court: The objection is sustained. It is 
remote. Let’s get on. 

Q. (By Mr. Margolis): When was the next 
time that you [3270] know—I am trying to get 
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some guidance, but if I have to ask him this way, 
IT will. When is the next time that you know of 
when a contract—withdraw that. 

When was the next time that the fresh market 
fishermen made an attempt to secure contracts in 
the Southern California area, to your knowledge? 

A. You said fresh market? 

Q. Yes. 

A. May I ask if the previous question that I 
answered was also that pertaining to fresh market? 

®. Yes. 

A. Well, I was wrong. I thought you said ‘‘con- 
traci’ 

Q. I did sav “contract,’’ but with regard to 
fresh market fish. 

A. It wasn’t with the fresh market. It was at 
Newport with the canneries. 

Q. Now, will you answer, then, my question with 
regard to fresh market fish? When is the first time 
that you ever attempted to obtain a contract? 

A. 1948 or 1944 with fresh market dealers. 

Q. And where was that attempt made? 

A. Santa Monica and San Pedro. 

Q. Do you know of a previous attempt being 
made in Newport Beach? 


* * * 


A. No. 


Q. (By Mr. Margolis): Those are the contracts 
concerning which there has been testimony, Mv. 
McKittrick, concerning which Mr. Kibre and Mr. 
Zafran testified, is that right? A. Yes, sir. 
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Q. <As an official of the union would you tell us 
something about your duties and your functions? 
What, generally, have been your duties and fune- 
tions as an officer of the union? 

A. Iam afraid it will be objected to. 

Q. Well, that shouldn’t bother you. 

A. Well, here goes. If I make a speech, stop me. 

Mr. Rubin: Before you start, may we confine 
this—I am not objecting at this time, but may we 
confine this to what he did, not what his duties were 
supposed to be? We might not have too many ob- 
jections if he testified as to what he did. 

Q. (By Mr. Margolis): I will confine it for 
the present as to what you did as an employee of 
the union, what you had done. 

A. J had hardly taken office after being hired 
before I was called on to take up subjects with. the 
OPA, with the [8272] Army and Navy, Coast 
Guard, Western Sea Defense Conference, in refer- 
ence to restrictions that were placed on the fishing 
industry by these various organizations and rulings 
of the OPA, and troubles with the dealers in viola- 
ting the understanding that we had on prices that 
they would pay us. With the OPA we held several 
conferences in Los Angeles on barracuda and alba- 
core, which we felt we had been treated unjustly on. 

% * % 

A. (Continuing) The dealers participated and 
all other government agencies, because we were in 
a war at that time, and our organization had been 
mainly formulated to 
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Mr. Rubin: Just a moment, if your Honor 
please. we were going to confine this to what Mr. 
McKittrick did. 

* % % 

The Court: By the way, you say you were hired 
as business agent? 

The Witness: Yes. 

The Court: Who hired you? 

The Witness: Executive Board of Local 36 at 
Newport Beach. 

The Court: Who is that? Executive Board is 
just a [8273] name. Were there people there? 

The Witness: They were elected, fishermen. 

The Court: Who were they? 

The Witness: By name? 

The Court: Yes. 

Mr. Margolis: ow many were there, first of 
all? 

The Witness: Fifteen. 

The Court: Well, do you know any of them? 

The Witness: All of them. Johnny Norek, Mal- 
colm Stewart, Charlie Wallace, Earl Bowers, Mel 
Butts, Keith Rima, Jess Furrow. Do you wish any 
more? 

The Court: I don’t know. I am just asking you 
who they were. 

The Witness: They were actual fishermen who 
had been elected by the membership to act as ex- 
cutive board and management committee for the 
union. 
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The Court: I see. Who was your immediate 
superior? Who did you take orders from? 

The Witness: The executive board, those mem- 
bers. 

The Court: You had to convene them “every 
time? 

The Witness: They meet once a week or on call. 
They had a regular procedure which is stated in 
the by-laws and constitution as to when they meet. 

The Court: Did you have any dealings with Mr. 
Aafvan ? 

The Witness: Myr. Zafran was working for the 
California [3274] Curing & Packing Company at 
that time. He wasn’t with us. 

The Court: In the union organization, when 
you want to get some orders who do you go to? Do 
vou go to the secretary or somebody like that, or 
do vou have to call the whole board together when 
vou want to know what to do? 

The Witness: I am actually the only officer, 
outside of this girl, in the office, but I can take no 
actual positive action, steps to do anything on my 
own initiative without the authority of that execu- 
tive board. 

The Court: That is for Loeal 36? 

he Witness: Yes. 

The Court: You are the business agent? 

The Witness: At that time, 1943 to 1945. 

The Court: I see. Now we get back to the busi- 


ness of what you were doing. 
% * ae 


Allied Workers, et al. vs.U. S. A. 1757 


(Testimony of Harry A. McKittrick.) 
Q. (By Mr. Margolis): You are still a business 


veemt, arent you? A. Yes. 
Q. But your activities are limited to one port, 
is that [38275] right? A. Two ports. 


Q. What are those two? 

A. Originally Newport, I had authorization to 
assist the fishermen at Santa Monica and put in a 
sub-unit there, which I did in 1944; then in 45 I 
transferred from Newport to Santa Monica and 
got authorization to endeavor to organize the fisher- 
men at Redondo and Santa Barbara. 

Q. Do you still take orders from the executive 
board ? A. Yes. 

@. Go on with what you do. 

A. I found at Newport that the dealers com- 
plained that they couldn’t buy any fish due to the 
fact that they didn’t have any boxes to put those 
fish in and they had no place to store them, there 
wasn’t a dealer in Newport that had even an ice 
box, so we had to do something about it, and I come 
into Los Angeles to the priority boards and met Mr. 
Squires, the chief of that department, Mr. George 
Roberts, the labor relations representative, and they 
put me in contact with the lumber association at San 
Francisco in an endeavor to get shucks so that we 
could built boxes. The priority boards granted us 
a priority to get that. Shortly later we got sufficient 
material to get the boxes, and they subsequently 
were built. That permitted us to deliver more fish, 
but at one time we had our boats come in loaded 
with fish, and the [3276] dealers couldn’t buy them 
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or wouldn’t, and the fish lay on the boats and had 
to be re-iced, or they would have spoiled. And that 
period lasted for about a week’s time. During that 
time the boats were unable to go fishing because 
they had a load waiting to be able to sell it, and 
the excuse was that the market was glutted and 
they couldn’t get boxes and they couldn’t get stor- 
age space. So I wrote a letter to the Pacific Ice 
Association at Frisco and got a list of the ice com- 
panies in the vicinity of Newport and Los Angeles 
who were in a position to take cold storage—had 
cold storage and would be able to take fish. On 
inquiry I found it was impossible to get any space 
allocated as the various dealers at San Pedro and 
in Los Angeles had most of the space contracted 
for on a yearly basis. One of the witnesses here, 
the Union Ice Company 

Q. Don’t tell us about the witnesses. Go ahead. 

A. I approached the Union Ice Company in 
Wilmington. They told me—— 

The Court: When was this? 

The Witness: In 1944 and ’45. And they told me 
they had 300 or a ton of space or over but it was 
all under contract to Los Angeles and San Pedro 
dealers and they couldn’t take on any more inde- 
pendent or outside parties for the storage of any 
fish, so we had to do something about thatranea I 
contacted one of the most responsible dealers in 
Jl. A., and through his [8277] help and our secre- 
tary Mr. Nibre we arranged with the ice company 
at Newport that they would build their own storage 
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and put in a sharp freeze plant. Mr. Reed, the 
owner, finally did so, but it took over a year’s time 
to accomplish that, and we virtually lost that extra 
fish which we could have delivered had we been 
able to accomplish that speedily enough. 

Q. (By Mr. Margolis): During this period 
were any arrangements made for the delivery di- 
rectly to Los Angeles of fish which the Newport 
dealers would not buy? A. Yes. 

Q. Tell us what vou did in that regard ? 

A. The boys came in one day and were told that 
they couldn’t deliver any fish the next day, so they 
came over to the office and told me about it, and I 
investigated and found that the dealers said that 
the market was flooded, that they couldn’t handle 
any more, so they were going to have to lay the 
boys off for a few days. I contacted the Paladini 
Company in L. A., and Mr.Puccinell, their mana- 
ger, gave me orders to go ahead and buy all the fish 
that I could and he would send his trucks down and 
take it all to Los Angeles, which I did. And that 
continued for approximately five or six days, 
when the dealers in Newport decided that they 
then could take fish again and told our boys to go 
ahead. At another time they had posted notices that 
they would take no fish. We called an indignation 
meeting of the fishermen, [3278] held it out in the 
open air, and had about three hundred fishermen 
present. They appointed a committee, of who I 
was one, and I suggested we go and see the can- 
neries. We went to the Golden State Cannery in 
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Long Beach and he agreed to take all the barra- 
cuda that we could catch, providing we would de- 
liver it at the cannery in Newport, which was as- 
sociated with him. He made us a price of 7 cents a 
pound, when we were asking for 10 from the whole- 
sale fresh dealers, but he told us, “‘Remember, you 
can deliver to us seven days a week, whereas you 
can only deliver four days to the fresh dealers. 
They don’t want much fresh fish on Friday, they 
dou’t take any fish on Saturdays or Sundays, and 
if you got 7 cents for round fish, that is actually 
a better price than 10 cents for cleaned fish,’’ which 
was what the Newport dealers had been paying. 
Saturday they told us, the boys there, they could go 
fishing. Some of them asked. ‘‘How much are you 
going to pay?” 

‘*Oh, a nickel or six cents.’’ 

‘*Well, I will be in tomorrow.”’ 

The Court: When was this? 

The Witness: That was m 1944. 

The Court: Still 1944? 

The Witness: Yes, sir. 

The Court: All right. 

The Witness: When they came in they all passed 
up the fresh fish dealers and went to the end ‘of 
the slip where the cannery was located, and we un- 
loaded approximately 35 tons of fish. 

That was transported to Long Beach and sub- 
sequently processed and put in eans. 
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When the boys came by the dealers’ places of 
business they were told, or asked, ‘‘What did you do 
with your fish?”’ 

Mr. Rubin: Now just a moment. If your Honor 
please, we are going to object to any further testi- 
mony. I think we have gone far enough. 

The Court: Yes. I think it is a little discursive. 


¥ * ¥ 


Cross-Examination 
By Mr. Dixon: 


Q. Mr. McKittrick, I believe you testified on 
direct examination to some conversation with an 
ice company at Newport to build an ice plant for 
the storage of fish at Newport? A. I did. 

Q. With what company were those conversations 
had? A. Newport Ice Company. 

Q. Did they ever build a plant there at Newport? 

A. They did. 

Q. Now it is a fact, it is not, that Local 36 does 
not own, lease or operate any ice plant or storage 
plant for fish? A. That is correct. 

< % ae f 

Mr. Margolis: If your Honor please, at this 
time, subject to the one request that we have just 
made, the defendants [3282] rest. 

The Court: Rebuttal? 

Mr. Rubin: Mr. Whitmarsh. 
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called as a witness by and in behalf of the govern- 
ment in rebuttal, having been first duly sworn, was 
examined and testified as follows: 


*% * a 


Direct Examination 
By Mr. Rubin: 


Q. Mr. Whitmarsh, what is your business or 
occupation ? 

A. JIama Special Agent of the Federal Bureau 
of Investigation. 

@. And you are a trained accountant, are you? 

A. That is tiene 

Q. With reference to Government’s Exhibits 
Nos. 42, 43, 44, 45, 46-—— [3283] 

@. With reference to Government’s Exhibit’s 
42, 43, 434, 45, 46 and 42-B, 43-A, 48-B, 44-A, 
44-B, and 45-A, have you made an examination of 
those exhibits for the purpose of abstracting cer- 
tain information contained thereon? 

A. I have. 

The Court: Just a moment. Let’s identify them 
more than by the number. Has the Clerk them? 

Mr. Rubin: They are these large boxes and ledg- 
ers, if your Honor please. I think they would be 
more readily available by describing them from the 
Clerk’s minutes. They are the boxes and the 
ledgers. 

The Court: Will you move them around, Mr. 
Bailiff, and pile them on the Clerk’s desk so that 
we can see what you are talking about? 
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Now 43, 43, 44, 45 and 46 are the boxes? 

Mr. Rubin: That is correct, vour Honox please. 

The Court: Of cards? 

Meubin: That is right. 

The Court: And the others are the ledgers, the 
books which have been identified as membership 
eards and ledgers of Local 36, is that correct? 

Mr. Rubin: That is correct. No. 46, I believe, 
however, is the ledger account of Redondo Beach. 
I think that is the only one that doesn’t earry an 
alphabetical initial. 

Q. Now what is the general nature of the ex- 
hibits [3284] that you have just referred to as be- 
ing those from which you abstracted this mforma- 
tion ? 

A. They are the application ecards filled out by 
applicants applying for membership in this local. 

Q. And those exhibits that bear an initial fol- 
lowing them, what generally are those exhibits? 

A. Those are the current membership books of 
the local. 

Q. Now will you state to the Court and jury the 
nature of the first examination that you made of 
the information contained only in the application 
cards? 

A. I made an examination of the application 
ecards and I was interested in this first examination 
in the information contained in these cards concern- 
ing the employment of the individual who made out 
the card. That is, whether or not he stated on this 
application card whether he was _ self-employed, 


1764 Local 36, Intl Fishermen and 


(Testimony of Robert L. Whitmarsh.) 

whether he owned his own boat, or whether he was 
employed by someone else, or whether or not he 
made any statement whatsoever in that regard. 

Q. And ealling your attention to Government’s 
Exhibit No. 58 for identification, I will ask you to 
state what was the gross total of the application 
eards which you examined. 

A. I examined 1561 cards. 

@. And is that the total of the cards which are 
now in evidence ? 

A. That is correct. [3285] 

Q. Now did all of those cards have informa- 
tion from your examination appearing thereon as 
to whether or not they were initiated members of 
Loeal 36? 

A. Not all of them. 

Q. Did you thereafter examine the cards for the 
purpose of selecting those which on their face ap- 
peared to be such initiated members ? 

wo il cll. 

* on oF 

The Court: Do you have several summaries 
there ? 

* * * 

The Court: What are they? 

The Clerk: 58, 59, 60 and 61. 


(Documents referred to were marked Gov- 
ernment’s Hixhibits Nos 58, 59, 60 and 61 re- 
spectively for identification.) [3286] 


Q. Calling your attention to Government’s Ex- 
hibit 59, what is that a summary of 2 
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A. Going through these cards I found that of 
the 1561, only 1121 applicants made definite state- 
ments as to whether they were self-employed, owned 
their own boat or were employed by another person. 

Q. Now that is as to the total number of cards, 
whether they appeared to be initiated or not? 

A. That is correct. 

Q. Now calling your attention to Government’s 
Exhibit No. 60, will you state generally what infor- 
mation is contained in that summary ? 

A. After analyzing and going through the total 
number of cards, 1561, I then tried to determine 
how many of these cards on the face of the card in- 
dicated that the individual had been initiated into 
the local. 

@. Now with respect—just one moment—with 
respect to that determination, what factors did you 
take into consideration ? 

A. With respect to that determination I noted 
those cards contained information on the face of 
them that the person was initiated. If it said ini- 
tiated and the date and the initiation amount was 
indicated on the card, I then assumed that that per- 
son had been initiated into the local. [8287] 

If no such information appeared on the face of 
the card I then checked the local membership list of 
the local to determine whether or not that member 
was a member of the local. : 

From this I found out that 1306 of the neal 
1561 applicants were initiated into the local. [3288] 
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Q. Now, with respect to those that you deter- 
mined were actually initiated into the Local, would 
you state to the court and jury the nature of the in- 
formation that you abstracted from those cards and 
summarized in Government’s Exhibit 60? 

A. From this 1306 cards I took information from 
those cards containing statements as to their em- 
ployment of these particular applicants. I noted 
that 460 of this 13806 stated that they were self-em- 
pleyed. 

@. What percentage is that of the total 1306? 

A. 35-2/10 per cent. I then noted that 80 of 
these 1306 applicants stated that they either owned 
their own boat or were a co-owner of the boat. And 
this 80 is 6-1/10 per cent of the 1306 figure. The 
total number of appheants stating that they either 
owned their own boat or were self-employed was 540 
out of the 1806, or a percentage of 41-3/10 per cent. 
I then noted that the total number of individuals 
applying for membership out of this 1306, 459 
stv‘ed that they were employed by others. 

Q. Mr. Whitmarsh, in connection with that state- 
ment they were employed by others, what was the 
nature of the information that was contained on 
the application card ? 

A. On the back of the application card there ap- 
peared a question as to employment, ‘‘Emploved 
by,’’ and this number 439 indicated employment by 
some other person by putting in the other person’s 
name. [3289] 
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Q. Was another name inserted ? 

A. At that point, yes. 

@. All right. 

A. This 489 who stated they were employed by 
others is a percentage of 33-6/10 per cent cf the 
1306. I noted also, of this 1306, 239 applicants stated 
that they were employed, but gave no indication 
as to whether they were employed by themselves or 
by someone else. 

Q. What would be the nature of the information 
in the employment blank with respect to that item? 

A. After the question ‘‘Employed’’ they would 
merely state ‘‘Yes,”’ which would indicate they were 
employed, but they gave no indication as to whether 
they were employed by themselves or by some other 
person. This 239 who gave no indication as to em- 
ployed by themselves or others is 18-3/10 per cent of 
the 1306. There was another group of appheants 
who gave no information at all concerning employ- 
ment. 43 applicants fall into this group giving no 
information at all, which is a percentage of 3-3/10 
per cent of the 1306. Another group of 29 stated 
they were not employed. This is 2-2/10 per cent of 
the 1306. 14 of these applicants made no statement 
as to whether they were employed by themselves or 
by some one else, but they gave a type of work which 
would indicate that they were employed by others. 

Q. Such as what? [3290] 

A. Such as a deck-hand or a cook or some type 
of employment there that would indicate employ- 
ment by others not an owner of a boat or self-em- 
ployed. This is 1-1/10 per cent of the 1306. 
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(Testimony of Robert L. Whitmarsh.) 

T also noted that two of the applicants out of the 
1306 stated that they were fishing on shares, which 
is 2/10 of one per cent of the total count of 1306. 

Q. As I understand, My. Whitmarsh, Govern- 
ment’s Exhibit No. 60 representing a total of appli- 
eation cards of 1306 include those who gave earlier 
no information of how they were employer, or what 
else? 

A. ‘This summary 60 is the complete information 
given by the 1306 as to their employment, whether 
they were self-employed, whether they owned their 
own boat, whether they were employed by others, or 
whether they merely stated they were employed and 
gave no indication as to whether it was by self or 
others, or gave no information at all concerning em- 
ployment, whether they stated they were not em- 
ployed or made no statement as to whether they were 
employed but gave a type of work which would in- 
dicate that they were employed by others, and also 
the two who stated they were fishing on shares. 

Q. All right. Calling your attention to Govern- 
ment’s Exhibit, for identilcation, No. 61, I will ask 
you how many cards were examined from which that 
summary was prepared. [3291] 

A. This summary was prepared from the 
one—— 

Q. How many cards were examined ? 

Ey 

Q. What did that total represent ? 

A. This represented, this 993 figure represents 
the number of the 1306 which I previously broke 
down—— 
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Q. Just amoment. That 1306 were those that in- 
dicated they were members ? 

A. That is correct. This 993 is the number of 
the 1306 making definite statements as to whether 
they were self-employed, owner or co-owner of a 
boat, or were employed by others, or made a state- 
ment as to their employment which would indicate 
that they were employed by others. 

Q. So that the 1306 percentages and numbers in- 
clude those that make no definite statement and the 
993 are those which do actually make some statec- 
ment on the membership cards ? 

A. That is correct. 

@. And it appears therefrom that they were duly 
initiated as members, is that correct ? 

A. That is correct. 

Q. All right. What did that summary indicate? 

A. Of the 993, 460 applicants stated that they 
were employed by self or self-employed. This is 
46-3/10 per cent of the 993. 80 of these applicants 
stated that they either own their own boat or were 
the co-owner of a boat. This is [8292] 8-1/10 per 
cent, o1' a total of 540 applicants stating either that 
they own their own boat o1 were employed by them- 
selves, were self-employed. 

Q. What percentage is that? 

A. This is 54-4/10 per cent of the 993 mire: 

The Court: 993 is the total of all of the 1306 
eards from which any information was available 
concerning their employment, as I understand your 
statement ? 
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(Testimony of Robert L. Whitmarsh.) 

The Witness: Yes, the cards on which the appli- 
cant made a definite statement 

The Court: On which there was any information 
from which you could deduct that they were em- 
ployed or not employed, stated that they were em- 
ployed or not employed? 

The Witness: Yes. 

The Court: The rest of them had nothing on it? 

The Witness: Yes, some of them had no infor- 
mation at all. 

The Court: All right. 

Q. (By My. Rubin): What is the other infor- 
mation contained on 61? 

A. I found that 489 out of the 993 stated on the 
application ecards that they were employed by others. 

Q. In that connection what information was con- 
tained on the cards to the effect that they were em- 
ployed by others? 

A. ‘‘Employed by’’ is one of the questions on 
the application [38293] card, and they would write 
the name of a person following this question. This 
439 who stated they were employed by others is 
44-2/10 per cent of the 998. 14 of the 993 applicants 
I found made no statement as to whether they were 
employed by themselves, but the type of work which 
they gave on this application card would mdicate 
employment by some other person. This 14 is 1-4/10 
per cent of the 993. The total of these Tiaamiees 
definite statement they were employed by otliers 
and making no statement but giving a type of work 
which would indicate they were employed by others 
is 453 or 45-6/10 per cent of the 993 figure. 
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(Testimony of Robert L. Whitmarsh.) 

Q. So those that you could determine were ac- 
tually members and did make some definite state- 
ment, 54-4/10 per cent were self-employed or own- 
ers or co-owners, and 45 per cent indicated they 
were employed by, and then the name of a party? 

A. 45-6/10 per cent stated they were either em- 
ployed by others or gave the nature of their em- 
ployment to indicate they were employed by some- 
one else. 

Q. By fillmg in the name of a person in the 
blank ? A. That is correct. 

Mr. Rubin: At this time the government offers 
Exhibits numbered 58, 59, 60 and 61, heretofore 
marked for identification, into evidence. 

The Court: Admitted. [3294] 


(The documents referred to, heretofore 
marked for identification as Government’s ix- 
hibits 58, 59, 60 and 61, were received in evi- 


dence. ) 
* * * 


Cross Examination 
By Mr. Margolis: 


Q. As of what date are these exhibits made out? 

A. They show the situation of all the cards in 
those boxes. 

Q. And to what date do those cards run? 

A. Well, they are the current membership ledg- 
ers. I am given to understand these are the current 
membership ledgers, and all applications which have 
been made to the union. 
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(Testimony of Robert L. Whitmarsh.) 

Q. If a man, say, joined the union in 1943 and 
it showed that at that time he was initiated, he was 
included in this exhibit whether or not he was a 
member of the union at the present time, is that 
right? A. That is correct. 

Q. So this is really not a statement of all of the 
members of the union as of any given time, but of 
all persons who have been initiated into the union 
since 1943 or the date [3295] that those cards begin, 
is that right? 

A. The ones that applied for member represent- 
ed by those application cards. 

Q. Do you know what is the earliest date they 
run back to? ae Oe clon 

Q. They run back at least to the early part of 
1948 ; that is so, isn’t it? 

A. I am not sure what date they run back to. 
I didn’t check the dates. 

@. For example, here is one of the cards which 
is ineluded, a card for Paul J. Alexander, 4-21-43. 

A. That is correct, then. 

Q. He was ineluded in that exhibit, is that right? 

A. He was. 

Q. Do vou know whether he is a member of the 
union now ? A. No, I don’t. 

Q. Do you know how long he continued to be a 
member of the union ? A. No, I don’t. 

Q. The total number employed by self, those men 
who indicated they were employed by self did not 
indicate whether or not they owned the boat, if they 
indicated that they owned the boat then you put 
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(Testimony of Robert L. Whitmarsh.) 
them under owner or co-owner of boat, isn’t that 
correct ? A. That is correct. [3296] 

Q. So that as far as these exhibits show, it is 
a fact, is it not, that only 6.7 per cent of the total 
number of application cards, including those who 
were and who were not initiated, owned boats and 
only 6.1 per cent of those initiated own boats? 

* % % 

The Witness: I see the 6.7 figure. 

Q. (By Mr. Margolis): Don’t you see the 6.1 
figure on Exhibit 60? 

A. Oh, yes. I see it. 

Q. That is correct, is it? 

A. The 6.7 per cent of the total applicants stated 
that they owned their boats. 6.1 per cent of the 
1306 applicants who were initiated into the union, 
into the organization, stated that they owned their 
own boat. That is correct. 

Q. As to those who were employed by self, you 
don’t know whether they had an interest in a boat 
or whether they [8297] operated a boat owned by a 
cannery or by a dealer, do you? 

A. No, they merely stated, where it said em- 
ployed, they would write ‘‘self.’’ That is where I 
got this information. 

Mr. Margolis: That is all. 

Myr. Rubin: Just one other question. 

Redirect Examination 
By Mr. Rubin: 

Q. Mr. Whitmarsh, in connection with the in- 

formation as to the percentage, as to those who 
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(Testimony of Robert L. Whitmarsh. ) 
stated they were the owner or co-owner of the boat, 
did the cards request that information specifically ? 
A. No, it didn’t. 
Q. And the information as to whether they were 
owner or co-owner was written in at what blank? 
A. It was written in usually, employed by, they 
would say, ‘‘owner of boat’’ or ‘‘co-owner of boat.”’ 
Q. So that some of the answers in the blank 
‘‘employed by”’ said ‘‘self’’ and some said ‘‘owner”’ 


or ‘co-owner’? of boat? A. That is correct. 
Q. There was no specific questions as to whether 
they owned the boat or not? A. No. 


@. Could you tell from the cards as to those who 
indicated they were employed by self that they were 
owners or co-owners of boats? [38298] 

A. ‘There was no way I could tell; no. 

oy * * 

The Court: Does everybody rest? 

Mr. Margolis: We do have that one request, your 
Honor. 

Mr. Rubin: We will say it then. The govern- 
ment has no further rebuttal. 

Mr. Margolis: As I say, the letters, we will not 
offer anything that will require a foundation. 

The Court: The presence of the jury? 

Mr. Margolis: That will not require the pres- 
ence of the jury; no. [8299] 


* * * 


(The jury retired from the courtroom at 4:15 
o'¢loc¢k p.m.) 
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The Court: The letters which you suggested can 
probably be as appropriately presented Tlnivsday 
morning as tomorrow morning. 

Mr. Margolis: I see no reason for tomorrow. 

The Court: Then counsel need not make the ef- 
fort to come up tomorrow except to send a messen- 
ger up with the instructions. 

Mr. Margolis: What time Thursday ? 

The Court: What time is convenient? 9:30? 

Mr. Margolis: Any time your Honor sets. 

The Court: Probably 10:00 o’clock might be bet- 
ter. [3301] 10:00 o’clock Thursday morning for con- 
ference as to the instructions. 

Now I am not sure what is meant by ‘the new 
rules requiring the defendants to be present at all 
stages of the proceedings and whether or net a een- 
ference on the instructions is a stage of the pro- 
ceedings. Heretofore in criminal matters I have 
insisted upon them being present. In this matter 
we have recognized the waiver of their presence. 

Mr. Margolis: It would seem to me that it would 
serve no useful purpose having them here. 

Mr. Kenny: Mr. Kibre has offered to be here 
as a token defendant. 

Mr. Kibre: We would like to keep the boys out 
fishing if possible. 

Mr. Margolis: We do have one more thing, your 
Honor, for the purpose of the record. We do not 
propose to argue this matter, but for the purpose of 
the record at this time we desire to make a motion 
to dismiss on behalf of all and each of the defend- 
ants on the ground of the insufficiency of the evi- 
dence. 
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The Court: I have been wondering about some 
of the defendants here. I suppose logically if there 
was enough to hold them at the conclusion of the 
government’s case there is now. 

Mr. Rubin: That is correct, if your Honor 
please. [8302] 

The Court: Because the individual defendants, 
as they have taken the stand, none have been ex- 
amined upon anything except Mr. Kibre and Mr. 
Zafvan, as to the facts concerning the making of 
the contract, its submission and the accusations in 
the indictment. That is to say, all the other defend- 
ants have been examined on the basis of who they 
were and what they did. 

Mr. Rubin: That is correct. The record is the 
same now as to the individual defendants as it was 
at the time of the conclusion of the government’s 
case, 1f your Honor please, with respect to the evi- 
dence against the individual defendants. 

The Court: What is the evidence as to the de- 
fendant Lackyard? All the rest of them here have 
been actively engaged. He says that he is a member 
of Local 36 but that he never caught fresh fish ex- 
cept one month in 1945. 

My. Rubin: If your Honor please, Mr. Lackyard 
has signed several of the contracts. He signed, for 
example, Government’s Exhibits 332 and 334. 

The Court: What are they? 

Mr. Rubin: They are, I believe, the Newport 
contracts. I have a number of documentary exhibits 
that ave indicative of admissions against interest. 

The Court: Yes, I remember. 


Allied Workers, et al. vs. U.S. A. 1777 


Mr. Rubin: And he was present at numerous 
meetings, and there was also oral testimony as to 
him. [8303] 

The Court: I remember. I think that is prob- 
ably sufficient to hold them. 

On the question of the union, the by-laws have 
been introduced, their articles and constitution and 
by-laws, however you may wish to describe them, 
and the power of the union appears in them to cre- 
ate a strike committee or an executive commitiee, 
and the action and conduct of the executive com- 
mittee has been testified to, so I suppose that there 
is enough to hold the defendant union as well as the 
others. [8304] 

% * % 

The Court: I am inclined to make a final dispo- 
sition in so far as I can as I go along in these mat- 
ters, and in the event there is a disagreement it 
looks to me like it would have to be a determination, 
as counsel says, on the part of the government 
whether they are going to prosecute or not prose- 
cute. 

I think I had better make a decision the way I 
see the matter now, and the way I see the matter 
now is no different than I saw it at the conclusion 
of the government’s case which is, under the rules 
applicable at this time for the making of such a 
motion, that I must deny the motion for a judg- 
ment of acquittal as to all defendants. That will be 
the judgment of the Court on the motion. [3305] 


* * * 
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CONFERENCE ON INSTRUCTIONS 
Los Angeles, California, May 1, 1947, 10:00 a.m. 


(The following proceedings were had in 
chambers outside the presence of the jury:) 


Mr. Margolis: I have these letters that we men- 
tioned, your Honor. I have shown them to counsel 
while we were waiting. 

T have here, first of all, a copy of Exhibit 230— 
this is our copy but it is No. 230 in evidence—and 
we want to offer the omitted portions. As long as 
we are on the record I will identify these other let- 
ters that we want to offer. [2*] 

* % * 

Myr. Dixon: I think it is all right. We will ob- 
ject just for the purpose of the record. 

The Court: On the ground it is immaterial? 

My. Dixon: That is mght. 

The Court: Objection overruled. The remainder 
of Exhibit No. 230, which are minutes of a joint cen- 
tral council meeting of March 2, 1946, 1:00 p.m., are 
admitted in evidence so that the whole document is 


in evidence. 
(The portions of the document referred to 
were received in evidence and marked Defend- 
ant’s Exhibit MM.) 


Mr. Margolis: As I understand it, with regard to 
these documents that I am offering, there is no ques- 
tion about foundation, is that correct ? 

Mr. Dixon: That is correct. 


Mr. Margolis: The next one is a document dated 


*Page numbers appearing at top of page of Reporter’s Certified 
Transcript of Conference on Instructions. 
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November 3, 1945, headed ‘‘ Action by Fishermen’s 
Union 36,’’ signed G. Zafran, Secretary-Treasurer. 
* * * 


Perhaps I ought to have these marked first. 


(The documents referred to were marked 
Defendants’ Exhibits Nos. NN to SS inclusive 
for identification. ) 


Mr. Margolis: Your Honor, I have had a series 
of documents marked NN, OO, PP, QQ, RR and 
SS for identification; NN being the one previously 
referred to dated November 3, 1945. Suppose I 
hand them to counsel and as they read them they 
can hand them to vour Honor. Would that be satis- 
factory ? 

The Court: Yes, I think so. 

Mr. Rubin: With respect to Defendants’ Ex- 
hibit NN, in addition to the general objection, we 
might further state, and in response to counsel’s 
statement that it is offered for the purpose of show- 
ing the nature of the activities, we submit that what- 
ever activities are indicated here could in no fashion 
tend to prove or disprove any of the issues in this 
case, even as to the nature of marketing, which I 
assume it is admitted for, although it may be offered 
for some other purpose. [5] 


* * % 


The Court: Very well. They will all be admitted. 
(The documents referred to were received in 
evidence and marked Defendant’s Exhibits Nos. 


MM to SS inclusive respectivelv.) 
* + * 
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The Court: The defendants’ original instruc- 
tions were numbered. I took the first set of supple- 
mental instructions and have numbered all other 
instructions as 1 and chronologically down through 
your second set. Will you take your second supple- 
mental instructions ? 

Mr. Dixon: ‘Those were the ones marked 8-11. 


Counsel numbering instructions to conform.) 


The Court: Have we our mechanics straightened 
out now ? 


(Assent) 


On the instructions to the jury, I will repeat to 
the jury the instructions which I gave them iden- 
tically at the beginning of the trial first. [8] 

Mr. Margolis: As I recall it, those were just the 
general instructions ? 

The Court: Those were just the general instruc- 
tions about weighing evidence, and so forth. 


I will then give the following instruction: 


‘“The mere fact that a witness might have 
been connected with the United States Govern- 
ment in any capacity whatsoever does not mean 
that the testimony of such witness is entitled 
to any greater weight or credence by that fact 
alone. You will consider the testimony of any 
officer or employee of the United States Gov- 
ernment the same as you would consider the 
testimony of such person if he were not so em- 
ploved.”’ 
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Any objection to that? 
Mr. Margolis: None. 


The Court: One of the defendants did not take 
the stand, so I thought I should give an instruction 
in connection with that as follows: 


‘You are instructed that the mere failure of 
a defendant to testify in his own behalf raises 
no presumption against him and you cannot 
consider his failure to testify in arriving at a 
verdict.”’ 


( Assent) 


Then this is the general plan: I will take Govern- 
ment’s [9] Instruction No. 10. I have already said 
that in my general instructions, but I will say it 
again, but I will lead from this directly into the in- 
dictment. Any objection to that? 

Mr. Dixon: No. 

Mr. Kenny: No. 

The Court: Then the next instruction is one 
which I drafted here yesterday. 


‘The law under which the within proceedings 
are brought is commonly called the Sherman 
Anti-Trust Act. The pertinent provisions there- 
of are as follows (from Title 15, U. 8S. Code, 
Section 1): 

‘¢<Hivery combination, conspiracy in restraint 
of trade of commerce among the several states 
or with foreign nations is hereby declared to be 
illegal; * * * Every person who shall engage 
in any combination or conspiracy’’—I will 
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strike out ‘‘combination’’ there—‘‘in any con- 
spiracy declared to be illegal shall be guilty of 
a misdemeanor * * * ’ and on conviction thereof, 
appropriate punishment is provided by the 
statute. 

‘You are not to be concerned with the pun- 
ishment, or take it into consideration in your 
deliberations as that is a matter which is the 
exclusive responsibility of the judge in the 
event of a conviction. [10] 

‘¢Vou are not to be concerned with the reason 
for the law, or whether you regard it as a good 
or bad law. It was passed by that branch of the 
government charged with the responsibility of 
making laws. It is constitutional and it is the 
law of the land, and vou must accept it as such. 

“The indictment, which was outhmed at 
length at the beginning of the trial by Gov- 


ernment counsel, also in argument——”’ 


He will have made the argument. I suppose you 
will do it again now? 

Mr. Dixon: Yes. 

The Court: ‘‘——charges in brief’?’—— 


And I am taking this from Paragraph 12 of the 
indictment. 

‘‘___that sometime prior to May 1946, the 
defendants engaged in a combination and con- 
spiracy in Southern California to ‘fix, estab- 
lish and maintain arbitrary artificial and non- 
competitive prices for the sale to dealers of 
fresh fish and crustaceans canght in the waters 


Allied Workers, et al. vs. U. S.A. 1783 


of the Pacific Ocean, both territorial and for- 
eign, off the coast of California, from Morro 
Bay south to and ineluding the territorial 
waters off the West Coast of Mexico, and to 
prevent dealers who did not agree to pay said 
prices from obtaining, selling or shipping any 
fresh fish or crustaceans, all in violation of the 
above-entitled Sherman Act.’ The indictment 
goes into much more detail, but the foregoing is 
the essence of the charge to which you must re- 
spond with a verdict of either guilty or not 
euiltv. You may have the indictment in the 
jury room if you wish so that you may see all 
of its terms.”’ 


Then I propose to follow that 

Mr. Rubin: May I interject for a moment? I 
think in the first portion you struck out the word 
‘*eombination.”’ 

The Court: Yes. 

Mr. Rubin: And in the quotation from the stat- 
ute you also struck it out. The indictment does 
charge a combination and conspiracy. 

The Court: I think I had better leave it in then. 

Mr. Rubin: I think the quotation should heve 
it in too. 

The Court: Yes, because the indictment 
charges—— 

Mr. Dixon: I have the language right here. 

The Court: JI took the first clause: ‘‘Every con- 
tract, combination and form of a trust or otherwise 
or conspiracy in restraint of trade or commerce 
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among the several states or with foreign nations is 
hereby declared to be illegal.’’ Now this hasn’t any- 
thing to do with foreign nations, or does it? 

Mr. Dixon: No. [12] 

The Court: You are not alleging that it was a 
contract, so they shouldn’t be confused with that. 
You are not alleging that it was in the form of a 
trust. 

Mr. Dixon: That is right. 

The Court: Or otherwise. You allege every com- 
bination or conspiracy in restraint of trade or com- 
merce among the several states is hereby declared to 
be illegal. 

Mr. Rubin: I think perhaps the language of 
‘‘foreign nations’’ should be in because of the com- 
merce element with respect to Mexican shipments, 
and the fact that fish does come from international 
waters. 

Mr. Dixon: On second thought I think the in- 
dictment does charge it. 

The Court: No, you allege the nature of the 
trade and commerce involved in paragraph 10, the 
fishing area, and I quoted that. I describe it and I 
take it from your quotation, ‘‘fishing area’’ refers 
to the waters of the Pacific Ocean both territorial 
and foreign. 

However, I think probably that that had better be 
in. 

I then propose to give Government’s Instruction 
No. 7, followed immediately by Govetnment’s In- 
structions 16 and 17 and 8. They all relate to a 
general description of a conspiracy, what it is and 
why. [13] 
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Mr. Dixon: On going over Instruction No. 7, we 
suggest that possibly the language on lines 26 and 
27 might be stricken. 

The Court: On page 2? 

Mr. Dixon: Yes. This is the part we suggest be 
eliminated, ‘‘if you find there was a dissolution or 
abandonment thereof,’’ because I do not think that 
is an issue in the case. 

The Court: I will state my notion on that. f 
noticed that in there, and if that were not in there 
IT had intended again to give the instruction to the 
jury which I gave during the course of the ev?- 
dence. 

Mr. Dixon: .That is the reason J suggest the 
withdrawal of this because you have already cov- 
ered it. 

The Court: Ihave covered it but I think it ought 
to be stated now, and in that connection there was 
some testimony by Kibre from which the jury might 
conclude that he had withdrawn from the conspir- 
acy. 

Myr. Dixon: That instruction, as I recall, related 
to whatever evidence, I mean, his statements could 
not be used, the statement of anyone who has with- 
drawn from a conspiracy could not be used against 
anyone else charged with being in the conspiracy 
under the rules of evidence we have eaigheh to 
heretofore. 

The Court: The rule as I stated it was, if they 
concluded that Kibre has withdrawn from the con- 
spiracy, thereafter [14] statements by other con- 
spirators cannot be binding upon him. 
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Mr. Dixon: That is right. And the converse of 
that is true also. 

The Court: Ov the converse of it, statements by 
him cannot be binding. 

Mr. Dixon: Or used against anybody else. I 
think that was the rule recently decided in 329 U.S. 

Mr. Rubin: Then I believe we also amplify that 
in stating that the withdrawal of a conspirator is 
no defense unless the withdrawal oceurs prior to the 
o-year statute. 

The Court: It occurred to me that this statement 
here was sufficient to cover the whole situation so 
that the jury could conelude or not conclude as they 
deemed the fact to be, and it is sufficient without 
my giving the instruction which I gave during the 
course of the trial. 

Mr. Margolis: We have two objections, your 
Honor. We are talking about Government’s In- 
struction 7 at this point? 

The Court: That is right. 

Mr. Margolis: With regard to the second page 
of that instruction, the sentence on lines 1 to 3, we 
think under the circumstances of this case is hkely 
to be misleading because it does not allow for a sit- 
uation in which the purposes and objectives of the 
agreement between the parties are changed as of 
the time of the joining of the new party and where 
he only binds himself to those changed purposes and 
objectives. We think that there should be language 
in there to the effect, however, that this does not 
apply where at the time the person joining the con- 
spiracy joms it only to achieve purposes and ob- 
jectives different from those. 
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The Court: No, 1 don’t think that that would be 
appropriate because the Government has set out 
here to prove a conspiracy to fix prices in restraint 
of trade. If thereafter it becomes a conspiracy for 
some other purpose, which is a legitimate purpose, 
nobody is guilty. 

Mr. Margolis: Our objection is on the ground 
that this is subject to a misinterpretation. 

The second objection, your Honor, is with rela- 
tion to lines 19 to 22 of the same page of Instrue- 
tion No. 7. We object on the following grounds, 
that the indictment does not state a cause of action 
and that therefore proof of the facts set forth in 
the indictment are not sufficient for any purpose. 
And, second, that even if the facts alleged in the 
indictment are proved it doesn’t allow for the es- 
tablishment of defenses such as the defendants were 
operating under the Fishermen’s Marketing Act end 
exempt under the Clayton Act, and subject to the 
interpretation that if the government proves the 
facts set forth in the indictment that then the de- 
fense of the Fishermen’s Marketing Act, and the 
defense of the Clayton Act and the defense of the 
rule of reason will not apply. [16] 

The Court: On your first ground of objection, J 
have already passed on that. 

Mr. Margolis: Yes, your Honor, we understand 
that. 

The Court: As to the second ground of objec- 
tion, I think that that is taken care of by subsequent 
instructions. 
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Mr. Margolis: Then I understand your Honor 
by that has ruled on our objection ? 

The Court: That is right. 

Mr. Kenny: In the language offered by the Gov- 
ernment on line 26, ‘‘if you find there was a disso- 
lution or abandonment thereof,’’ that is to go out, 
is it? 

The Court: No, I am leaving that in because in 
following the testimony, and the only defendant 
witness to which it might possibly be applicable— 
I won’t say that but I do recall distinctly that in 
Mr. Kibre’s testimony it would be possible—for the 
jury to conclude that he abandoned the original con- 
spiracy. 

Mr. Margolis: Just as a matter of procedure, I 
assume after we have made objections and your 
Honor has ruled that it will not be necessary for us 
to repeat our objections in order to preserve our 
record ? 

The Court: In that connection, I think that the 
objection should be made in the presence of the jury 
but not argued. [17] 

Mr. Margolis: The rules seem to provide—— 

Mr. Kenny: For outside the presence of the 
jury: 

The Court: I know that, but the rule before the 
adoption of the new rules used to be that they had 
to make them in the presence of the jury, and they 
reversed some cases because the defendant’s lawyers 
didn’t: make them in the presence of the jury. 

Now while the rules are promulgated by the Su- 
preme Court and they are presumed to be valid and 
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constitutional and regular, the occasion might arise 
when the Supreme Court might say, ‘Well; yes, we 
adopted the rule but it isn’t any good.”? So I have 
followed the practice in all criminal cases where the 
objections have been stated at length that im: the 
presence of the jury the defendants merely state 
that they wish to object to the instructions: before 
the jury as outlined previously. In that way ‘you 
preserve your record so that if at any time’ Oe need 
it you will have your record. ae 

Mr. Kenny: So long as we make our record now 
in general terms. Loe 

The Court: Yes. You make your record’ now 
and your reasons and grounds for the objections. 
If you do not wish to do it, it is all right with me. 

Mr. Kenny: It might be an act of caution. © 

The Court: It is just an act of precaution that 
I have pursued in the effort to protect the record 
for any defendant in case a situation should happen 
like in the Ballard case where seven years after the 
indictment was returned they suddenly discover 
that the grand jury was not properly constituted. 

Mr. Margolis: Then we won’t have to repeat the 
objection. 

The Court: No. You will just make your simple 
statement, as I have indicated. In other words, I 
do not want to put the defendants in the position 
of possible prejudice to the jury: by ar guing about 
the instructions. 

Now the next one is Instruction No. 16. Do you 
have that? i 

Mr. Margolis: Isn’t that covered by No. 7? 
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The Court: No, I do not think so. If in connec- 
tion with No. 16 you will also read No. 17 and No. 
8, they are all of the same general nature. 

Mr. Margolis: We would like to object to No. 
16 and 17 on the grounds that they are covered by 
No. 7—and by No. 16 and No. 17 I am referring to 
Government’s Instruction 16 and 17. 

We would like to object to the last sentence of 
Government’s Instruction No. 8 on the grounds 
previously stated, that it incorrectly states the law, 
that the indictment does not state a cause of action, 
and on the further ground previously stated that it 
may be misleading. 

The Court: I think the last sentence can go out. 
It is repetitious. [19] 

Of course it is a repetition which clarifies and 
seems to me to work to the advantage of the de- 
fendants in view of the first sentence. I think the 
first sentence should go in. 

Mr. Margolis: We are not objecting on the 
ground that it is repetitive. Our objection is actually 
the same objection which was made to the cause 
of action, also that it may be misleading as to af- 
firmative defenses. 

Ihe Court: Very well. That is overruled. 

* * *¥ 

Now those are all of the preliminary instructions. 
We now come to the disputative part of the instruc- 
tions, and I think perhaps the best way to handle 
that is to say that in considering all of the defend- 
ants’ instructions I took in mind and had before me 
Government’s Instructions Nos. 1, 2, 4, 5, 6, 3 and 
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15. Now in order that this may be referred to in 
the record I will hump all these instructions together 
under one, the general instructions, and will call this 
latter Court’s Instruction No. 2. 

Now before we go into the disputative matters, 
if you will take Government’s Instructions Nov.—— 
these instructions that are offered by the govern- 
ment I am pulling out as covered—they are, No. 9, 
11, 12, 18, 14, 10—just a moment now. I believe T 
have the numbers mixed up. 

Mr. Margolis: Your Honor has stated that you 
are going to give ten. 

The Court: Yes. We might renumber these to- 
gether. 

(Renumbering instructions to conform.) [21] 


Mr. Margolis: These matters that ave covered 
by your Honor’s preliminary instructions, as I re- 
member. 

The Court: Yes, I think so. 

Mr. Margolis: Ag I remember. your Honor in- 
structed on reasonable doubt. 


The Court: Yes, reasonable doubt, and then I 
have a concluding instruction here. I will read that 
to you so we will get all these general matters out 
of the way. It is a rather long one. This will be 
the concluding instruction. This is a general one: 


“There is nothing peculiarly different in the 
way the jury is to consider the proof in a 
criminal case from that by which men give their 
attention to any question depending upon evi- 
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dence presented to them. You are expected to 
use your good sense, consider the evidence for 
the purposes only for which it has been ad- 
mitted, and in the light of your knowledge of 
the natural tendencies and propensities of hu- 
man beings, resolve the facts according to de- 
liberate and cautious judgment; and while re- 
membering that the defendant is entitled to any 
reasonable doubt that may remain im your 
minds, remember as well that if no such doubt 
remains the government is entitled to a verdict, 
for to the jury exclusively belongs the duty of 
determining the facts. [22] 

‘¢Vou are instructed that if the judge has said 
or done anything throughout the trial or in 
these instructions which has suggested to you 
that he is inclined to favor the claims or posi- 
tion of either party, you will not suffer your- 
selves to be influenced by any such suggestion. 
The judge has not expressed, nor intended to 
express, nor intimated or intended to intimate 
any opinion as to what witnesses are or are not 
worthy of credence, what facts are or are not 
established, except the facts which have been 
stipulated to by the parties throughout’’ 
Well, I haven’t done that. ‘‘ or what in- 
ference should be drawn from the evidence 
adduced. If any expression of the judge has 
seemed to indicate an opinion relating to any 
of these matters IT instruct you to disregard it. 

‘‘You should not consider as evidence any 
statement of counsel made during the trial or 
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argument unless such statement was made as 
an admission or a stipulation conceding ‘the ex- 
istence of a fact or facts. You should. not con- 
sider for any purpose any evidence offered and 
rejected, or which has been stricken out by the 
court. Such evidence is to be treated as though 
you had never heard it. You are :to decide this 
ease solely upon the evidence that has. been ad- 
mitted by the court and the inferences that you 
may reasonably draw therefrom and such pre- 
sumptions as the law may deduce: therefrom, 
as given in these instructions. - we 

“It is your duty as jurors to consult -with one 
another and to deliberate with a view; to. reach- 
ing an agreement, if you can do.so, without: vio- 
lence to your individual judgment.. To each of 
you I would say that you must acca the case 
for yourself, but you do so only after a con- 
sideration of the case with your fellow jurors, 
and you should not hesitate to change an opin- 
ion when convinced that it is erroneous. How- 
ever, none of you should vote either way, nor 
be intluenced in so voting for. the single reason 
that a majority of the jurors are in favor of 
such a conclusion. In other words, you should 
not surrender your honest convictions concern- 
ing the effect or weight of evidence for the mere 
purpose of returning a verdiet or solely be- 
cause of the opinion of the other jurors. 

‘“Remember that you are not partisans or 
advocates in this matter, now. you are judges. 
The final test of the quality of vour service will 
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lie in the verdict which you return to this court 
room and not in the opinions which any of you 
may hold as you retire. Have in mind that you 
will make a definite contribution to efficient ju- 
dicial administration if you arrive at a just and 
proper verdict in this ease, and to that end the 
court will remind you that in your deliberations 
in the jury room there can be no triumph ex- 
cepting the ascertainment and declaration of 
the truth. 

‘And after the bailiffs are sworn you will 
retire,’’ and so forth. 


Mr. Kenny: Elect a foreman? 

The Court: Yes. 

Do you have the notes of those I have withdrawn 
as covered ? 

Mr. Dixon: Yes. 

The Court: Is there any objection? 

Mr. Dixon: No. 

The Court: All right. Now, do you have any 
objection to the court’s instruction No. 2? 

Mr. Margolis: None. 

The Court: Very well. I am taking up the de- 
fendants’ instructions, and have the government’s 
there beside you, because you will wish to refer to 
them. 

Mr. Rubin: Which are you going to consider 
first, Judge? 

The Court: I am going to consider the defend- 
ants’. 

Mr. Rubin: Which of the three sets? 
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The Court: In their order, 1, 2, 3. I have them 
numbered chronologically, and then the S-1 sup- 
plement and so forth. We will start with No. 1. 

Mr. Kenny: This is in the order in which they 
will be given that you are indicating ? 

The Court: All these that I have considered 
heretofore will be given first, to this point. From 
this point on 

Mr. Kenny: Are you indicating the order in 
which you are going to give them now? 

The Court: Yes. 

Mr. Kenny: O. K. 

The Court: Well, I don’t know. I have laid out 
here in the government’s instructions, 1, 2, 4, 5, 6, 
3 and 15, in that order. Now, taking the defend- 
ants’ No. 1, I have covered conspiracy pretty well, 
but if the defendants want that instruction given I 
think it might weil be given along with the other 
instructions on conspiracy. 

Mr. Margolis: We would like to have it. There 
is a sort of evil connotation about the word gen- 
erally understood. 

The Court: All right. I will give that, then. im- 
mediately following government’s No. 8. [26] 

Defendants’ No. 2 and No. 3 seem to me to be 
immaterial. 

Mr. Margolis: Do I understand that your Hon- 
or’s ruling is that they will be 

The Court: Declined on the ground that they 
are immaterial. 

Mr. Margolis: Is it necessary for us to state that 
we object 
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Mr. Kenny: The fact that we offered them 

My. Margolis: In order to make our record en- 
tirely clear, we state that we object to the refusal 
to give the instructions on the ground that we be- 
lieve them to be material. 

The Court: I have got them all lined up here, 
and maybe you ean make your objection at the end. 

Mr. Margolis: Very well, your Honor. 

The Court: No. 2 and 3 I regard as immaterial. 

Instruction No. 4, I am a little puzzled about. I 
don’t know whether the offered instructions by the 
government cover that or not. I think No. 4 is not 
a correct statement, and defendants’ supplemental 
12—no. Wait a minute. There is another instruc- 
tion that you offered that I thought might be mod- 
ified or combined with defendants’ No. 4. That is 
No. 15. The general idea I don’t think is covered 
in either one of them, but it is suggested by them, 
and I don’t think it is covered by the government, 
and the general idea is this: that the defendants are 
not charged here and it is not a violation of the law 
to interfere with the business of any individual 
dealer or dealers. What they are concerned with 
is an interference with the general commerce in 
fresh fish, 

Mr. Rubin: We prefer the word ‘‘restraint,’’ if 
vour Honor please, in the language of the statute, 
because ‘‘interference’’ connotes a physical diminu- 
tion. 

The Court: ‘*Restraint’’ then. 

Mr. Rubin: Yes, I think the word ‘‘restraint”’ 
explains it. 
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The Court: I think No. 4 will be rejected and 
No. 15 rewritten as 15 to take its place. 


+ * * 


The Court: Now, wait a minute. Let me see this 
now as I have it. The last sentence can go out. All 
right. Here is the suggested change or form: 


‘‘T instruct you that any alleged or proved 
restraint by one or more of the defendants with 
the business of any so-called individual fish 
dealer or dealers mentioned in this case is not 
the controlling factor to be considered by you 
in arriving at your verdict in this case. The 
government must prove a conspiracy to restrain 
in a substantial way the interstate or foreign 
commerce in fresh fish, and that is the basis of 
the charge presented to you.’’ [29] 


That, then, will follow Defendants’ No. 1 which 
follows government’s No. 8. 

Mr. Margolis: May I say a word about 4, your 
Honor, because it will get lost in the shuffle if we 
wait until the end? 

The Court: Yes. 

Mr. Margolis: I think that the instruction in the 
original form in which it was proposed by the de- 
fendants is incorrect, because 


* * os 


Mr. Margolis: Because it, in effect, says that 
there must be a direct effect upon interstate com- 
merce, whereas we are dealing with an agreement 
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and the effect is immaterial. We would, therefore, 
like at this time to ask leave to amend the proposal 
to read as follows: [80] 


“{ further instruct you that im This ease 
the government must prove as one of its main 
contentions,’ —I would stzike ‘‘as one of its 
main contentions’’—‘‘must prove that the al- 
ieged agrecinent entered to between the de- 
fendants had’’—and here I would insert the 
words ‘‘as its intended result,’’ so it would read, 
“that the alleged agreement entered into be- 
tween the defendants had as its intended result 
a direct effeet upon interstate commerce.’’ And 
then in the last sentence on line 11 we would 


663 


strike the word ‘‘its’’ and substitute ““smei 


7 and substitute ‘“wouldiibe ® 


and the word ‘ts’ 
so that the last sentence would read: “And 
further, even if you should find that the agree- 
ment may have an effect upon interstate com- 
merce, if you find that such effect upon inter 
state commerce would be only indirect or mei- 
dental or remote to such commerce. then vou 


should find all the defendants not guilty.”’ 


We ask leave at this time to amend our instruc- 
tionein that wy 

The Court: I think that instruction might be 
given following the one that I just indicated. 

Mr. Rubin: If your Honor please, we would 
ohject to the instruction as amended, as proposed 
to be amended, on the [81] ground that it would 


indicate to the jury that there must be an imtent 
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to restrain commerce, and that, of course would 
imply a specific intent which is not and has not been 
an issue in this case. 

The Court: That is this case the government 
must prove that the alleged conspiracy 

Mr. Margolis: I think there is something to 
what the government says. 

The Court: ‘‘T further instruct you that in this 
ease the government must prove’’—strike out ‘‘as 
one of its main contentions’’—‘‘that the alleged.”’ 
instead of ‘‘agreement entered into between the 
defendants,’’ because that imphes that I have de- 
cided that they did enter into an agreement, says 
that the alleged conspiracy had for its object 

Mr. Margolis: That would do it. 

The Court: That the alleged conspiracy had for 
its object, or would have had? 

Mr. Rubin: The object, if your Honor please, 
is determined from the facts, not from a specific 
finding of the jury. All that we have to show is what 
they did, and we don’t have to show that they did 
that for any particular purpose. If for any pur- 
pose they did these things that constituted a re- 
straint of trade. 

The Court: That is what I say—no, not that 
it constituted a restraint of trade, but they formed 
a conspiracy to restrain [382] trade. 

Mr. Rubin: That’s right, without regard to the 
purpose, however. 

The Court: That the alleged conspiracy would 
have had a direct effect upon interstate commerce 
in fresh fish. 
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Mr. Rubin: How would it read, then? 

The Conrt: ‘I further instruct you that in this 
case the government must prove that the alleged 
conspiracy would have had a direct effect upon 
interstate commerce in fresh fish.”’ 

Mr. Rubin: The question of direct and indirect 
effect, if vour Honor please, particularly under 
the cases cited here, are those in which there is ne 
price fixing involved, and as we have discussed be- 
fore where there is price-fixing, where that is the 
matrix of the charge, the question of the effect is 
a matter of law and not to be determined by the 
Mi 

These are labor cases that are cited down here, 
and just as in the second Coal ease the question 
of the direct or indirect—as a matter of fact, this 
instruction is an Apex v. Leader instruction where 
the question of direct and indirect effect is con- 
stined; not a price-fixing instruction. That is our 
objection to that. 

The Court: Here is the thought that I have in 
mind in connection with the matter, and in my 
notes I merely put a [33] question mark about it: 
Suppose the defendants conspired to fix the price 
on something that was not moving or didn’t move 
in interstate commerce, it wouldn’t be a violation 
of the law. 

Mr. Rubin: That is correct. 

The Court: Therefore it either must move in 
commerce, must have a direct effect on commerce, 
or directly move in commerce or something. In 
other words, the jury has got to find, as a matter 
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of fact, that there was interstate commerce in fresh 
fish before they can find an agreement to fix prices 
restrained that mterstate commerce. 

Mr. Rubin: We would have no objection to that 
kind of instruction. 

The Court: That is what I am trying to get here. 
Give me some ideas. 

Mr. Kenny: I can cite Lowe v. Lawler as author- 
ity for that, your Honor. 

The Court: That the alleged conspiracy —— 

Mr. Rubin: I think this might be adequate: 
That the subject of the conspiracy—that the trade 
and commerce which you may find to be the subject 
of conspiracy must be interstate commerce. 

That is something else that has a direct effect on 
it. 

The Court: Supose, now—— 

Mr. Margolis: It is all right the way it is. [34] 

The Court: Let’s say this: Suppose that one 
fisherman and one fish dealer entered into a con- 
tract to fix prices, I don’t think you could get a 
conviction. 

Mr. Rubin: That is correct, if your Honor 
please, and that is the reason 

The Court: Because it wouldn’t affect inter- 
state commerce. It would be trivial, remote, inci- 
dental. 

Mr. Rubin: And that is the reason that your 
Honor changed the language in the previous instruc- 
tion to state to effect in a—commerce in a substan- 
tial way. 
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That was the purpose of that instruction. Now, 
that has to do with the amount of the commerce, 
the substantial amount of the commeree. 

This instruction has to do with the nature of the 
effect of it. 

When vou talk about direct or indirect effects, 
then you are talking about something that is con- 
templated in the Apex case, and not a price-fixing 
ease. 

Mr. Margolis: Let’s assume, your Honor, that 
there was a contract—the reason we want direct or 
indirect, let’s assume there was a price-fixing agree- 
ment which affected only products in intrastate com- 
merece, but indirectly that price-fixing agreement 
would result in affecting the prices of commodities 
moving in interstate commerce. 

The Court: Then it would be within the law, it 
would [35] be within the inhibitions of the Sherman 
Act. That has been true ever since—what is the 
name of that railroad case that Chief Justice 
Hughes wrote the opinion ? 

Mi. Margolis: If that was part of the plan. 
But let’s asume that the only effect was that the 
people competing would raise their prices because 
they say, ‘‘Well, we will raise our prices because 
vou have raised yours.” 

Vhe Court: Let me study this a minute here. 

Mr. Dixon: I think it has already been covered, 
Judge. 

Mr. Rubin: That covers the volume of com- 
merce. 
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The Court: I think maybe that other instruc- 
tion, S-15, would cover the idea I had in mind. I 
considered the two together, and I thought out of 
the two of them there ought to be some statement— 

My. Dixon: 15 covers it, your Honor. 

The Court: I think it does. All right. We go to 
defendants’ 

Mr. Margolis: At this point, your Honor sug- 
gested we wait until the end, but because as we 
discuss them it would be rather difficult—— 

The Court: All right, if you have a special ob- 
jection, make it. 

Mr. Kenny: First, I would just suggest if 15 


is only to be given, that the second senterice read: 


“The government must prove a econspiracy”’ 

Mr. Rubin: 15? 

Mr. Kenny: $S-15. ‘‘The government must prove 
a conspiracy to restrain in a direct and substantial 
Waive: 

The Court: No, it doesn’t have to be direct. 

Mr. Margolis: With regard to defendants’ in- 
struction No. 4, we want to show that our objection 
to the refusal to give that instruction is an objec- 
tion to give the instruction in the manner that it 
was last worded by your Honor, not as originally 
phrased by us. 

Do I make myself clear on that point, your 
Honor? In other words, we object to the failure to 
give an instruction reading as follows: 


‘‘T further instruet vou that in this case 
the government must prove that the alleged 
conspiracy would have had a direct effect upon 
interstate commerce in fresh fish * * *”’ 
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The Court: Al wight. Defendants’ No. 5 is 
covered in that in my judgment, as I have stated, 
bv this instructicn over here the jury 1S ogR¢on- 
eerned with the reason for the law or whether they 
regard it as a good or bad law, or whether it is 
eood or bad. All these matters, it appears to me, m 
No. 5 and a number of other instructions which J 
will indicate, would put me in the position of argu- 
ing the case to the Jury. In other words, what I have 
got to do is to state the law without that, which I 
think I have done. So [87] No. 5—— 

Mir. Margolis: We would like to have your 
Honor eonsider as a separate instruction, as though 
it were two instructions, paragraphs 1 and 2 of De- 
fendants’ —they aie not numbered 1 and 2, but the 
two paragraphs of defendants’ proposed instruc- 
tion No. 5, 

The Court: The second paragraph there I think 
is not a correct statement of the law, completely 
correct, and 1s covered by the government’s instruc- 
tion No. 5, whieh I think sets up fully and fairly 
and accurately the law with relation to the defend- 
ants’ contention that they are a labor union, and I 
deem it to cover a great many of the instructions 
offered by the defendants. 

Mr. Kenny: I just submit this to the court, 
that this is a statement of Section 6 of the Clayton 
Act, which I think your Honor, if you read Seetion 
1 of the Act, should also read to the jury. 

ae * % 

Mr. Rubin: That is not Section 6 of the Clayton 

Act. It may be a paraphrase of it. 
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Mr. Kenny: It is a paraphrase of it. If the 
paraphrase is not to be given, then we wouid like to 
have at least the section itself read. [38] 

Mr. Rubin: I don’t even think that it is a para- 
phrase. 

Mr. Kenny: Do you have any objection to the 
reading of Section 6 of the Clayton Act, and it be- 
comes 17 of the Sherman Act as they piece it to- 
gether in the book the judge has before him? 

Mr. Rubin: I think you proposed that, and may 
I suggest we defer that until we come to the dis- 
cussion of the instruction ? 

The Court: All right. I will set that aside here. 

Mr. Rubin: No. 5, if your Honor please, we 
submit isn’t even a paraphrase of the Clayton Act. 
We submit that is entirely inapplicable. It states 
what the Act does not provide. 

Mr. Kenny: I think we can waive paragraph 2, 
all right, if we had our instruction No. 11. That is 
the first 11. It is not the one marked ‘‘S-11.”’ 

% * % 

The Court: I am wondering if I couldn’t read 
that at the beginning of Government’s No. 5 

Mr. Kenny: ‘That is, read Section 6 of the Clay- 
ton Act? 

The Court: Yes. [39] 

Mr. Kenny: ‘That is what we asked for. 

Mr. Margolis: We would object to that because 
we think that is inconsistent with government’s in- 
struction No. 5, because government's instruction 
No. 5 we think treats the law as though in order 
to come within the exemption of the Clayton Act 
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you must be a labor union, whereas it is our con- 
tention that the Clayton Act itself makes any labor 
not a commodity and exempts labor regardless of 
whether the organization is in the form of a labor 
union or not; and, therefore, we say the two are in- 
consistent. 

Mr. Dixon: Section 6 of the Clayton Act stand- 
ing alone, your Honor, is entirely too broad to have 
any meaning, unless placed in the context of the 
issues of fact in the case before the court. It is 
only in that light that it can be given any meaning, 
and it is in that light that it has been construed 
by the Supreme Court. 

% % * 

Mr. Margolis: I would just like to say this: In 
the Hinton case a conelusion was reached based up- 
on What amounted to practically strpulations. In the 
Hinton case there wasn’t [40] any question of 
determining upon the basis of evidence as we have 
tried to have it determined here just what the exact 
status of these people were, but the effect of it was, 

“Sure, we come in and we admit that we are in- 
dependent business men,’’ and so forth. The whole 
record shows that that issue was never tried out, 
and, therefore, to give an instruction based upon the 
Hinton case as though the issue had been tried out 
in the Hinton case, when it wasn’t, prevents us 
from trving out the issue in this case. 

Mr. Kenny: As though the issue in the Hinton 
case were identical with the issue here. 

Mr. Rubin: The question is what the legitimate 
objectives of labor may be and whether or not they 
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are immune, and we have argued that time and 
again, Judge Kenny has argued that labor is per 
se exempt regardless of whether they are a labor 
union or not. That has been argued. 

Mr. Kenny: I have never argued that labor per 
Se is exempt. 

The Court: I think No. 5, if Section 6 is read, 
would not be subject to the objection which you have 
offered, because the last sentence of Section 6, or 
Section 17—do you have it before you? 

Mr. Margolis: Section 6 of the Clayton Act, 
which is Section 17 of the Sherman Act? 

The Court: Yes, the last sentence reads: 
shall [41] such organizations, or the members there- 
of, be held or construed to be illegal combinations or 
conspiracies in restraint of trade, * * *” 

Mr. Margolis: Our contention is that refers to 
organizations in which labor is what being dealt 
with, labor is actually the commodity. We think 
that at least upon the basis of the presentation here 
the jury has a right to determine, as a matter of 
fact, whether boats which are being used are the 
investment, or whether they are merely the tools 
that are being used, and substantially what is being 
sold here are the products of labor and not of any 
invested capital. That question of fact was never 
presented in the Hinton ease, was never resolved, 
beease the facts weren’t presented. 

The Court: If you wish I will read Section 6 
of the Clayton Act just prior to government’s in- 
struction 5, and I think that 5 doesn’t prejudice 
your conception here that not only under Section 6 


‘““‘nor 
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are labor organizations exempt, but under Section 6 
individuals are also exempt, because it says here, 
‘(# * * not having capital stock or conducted for 
profit, or to forbid or restrain individual members 
of such organizations * * *.’’ Every defendant 
here is a member of this organization, and you 
have to have some relationship in your instruction 
to the facts in the case. 

Mr. Kenny: Section 6, then, of the Clayton 
Act would be [42] read following 

% % oS 

The Court: No. Section 6 of the Clayton Act 
would precede the reading of government’s No. 5. 

Mr. Kenny: But the last instruction you indi- 
cated you would give, if the court please, is S-15. 

The Court: Wherever I fit in Government’s No. 
d, that will be. I don’t know where I will go from 
here. 


*% 28 Gg 


My. Kenney: Defendants’ proposed instruction 
No. 5 is, therefore, refused over our objection ? 

The Court: Yes, that’s right. 

* * ¥ 

Mr. Margolis: Does your Honor think we can 
finish ? 

The Court: I think we can, because a great 
many of these are going to fall in the same category. 
No. 6. [43] 

Mr. Kenny: That is defendants’ 6? 

The Court: Yes. The rule of reason I don’t 


think applies in a price case. 
*% * * 
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Mr. Kenny: We concede that it would not under 
the Socony Vacuum, because it would not apply to 
a price case where the price to consumers was af- 
fected, and whereas in that case there was support 
buying and factors of that kind. But we urge most 
vigorously that the rule of reason does apply to 
original producers where consumer prices are not 
affected. 

The Court: You have touched that in a number 
of other instructions, but I can’t agree with you. I 
think that the rule of reason does not apply in a 
price case, and that was definitely settled by Socony 
Vacuum, so No. 6 will be refused. 

Mr. Rubin: That is, if your Honor teats: that 
the rule of reason, as I understand it, applies ex- 
cept with respect to price fixing it 1s per se un- 
reasonable ? 

The Court: It does not apply in a case where 
your evidence and everything goes to a conspiracy 
to restrain trade by fixing prices. Or saying it 
shortly: It does not apply in a price ease. 

No. 7, in the things that are related it is covered, 
and in the other things it is not in the ease. lls 

Mr. Dixon: That’s right. 

Mr. Kenny: I think, your Honor, that is an at- 
tempt to overcome an interference tlnett they are 
accused of violating Section .2. 

Mr. Dixon: The indictment speaks for itself. 

Mr. Kenny: If it does we are entitled to have 
it spelled out. 

Mr. Rubin: They are not accused of doing a 
lot of things. : 
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The Court: I will read the particular section 
of the law and the indictment of what they are ac- 
cused of doing. I think this: In the portions that 
it does relate it is covered, and otherwise it is con- 
fusing and immaterial. 

On No. 8, it seems to me that all of the matters 
set forth in it are immaterial, except, possibly, your 
subparagraph 7 and maybe 11, and 7 is covered 
otherwise. 

Mr. Rubin: With respect to 11, we submit the 
question of diminution or increase is immaterial. 

Mr. Margolis: Does your Honor take the posi- 
tion—I just want to get this clear—there is, of 
course, this law to the effect that fish may not be 
allowed to deteriorate, that is the California law,— 
is it your Honor’s position that a combination for 
the purpose of achieving that objective cannot be 
defended under the Sherman Antitrust Act if it 
results in a diminution or restraint of the flow of 
fish? [45] 

The Court: Let me answer your question by 
saying this: It seems to me that all of that is im- 
material in connection with the charge made here 
that they conspired to restrain the commerce in 
fresh fish by fixing the price in the manner charged 
in the indictment. In other words, they can have the 
law regulating it in California and you can have 
all these other things still true, and it is all imma- 
terial in connection with the charge whether they 
did or didn’t. 


*% * * 
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Mr. Margolis: Here there is a regulation which 
makes it mandatory upon these fishermen to prevent 
the destruction of fish. Is it an interference with 
commerce to take steps to prevent—to further con- 
serve? 

The Court: I don’t think that is material. I 
will [47] refuse the instruction in its entirety. Para- 
eraph No. 7 I think is covered by other instructions, 
and Paragraph No. 11, about which there was some 
question in my mind, I think should not be given 
because the charge is not made that they seek to 
limit the production of fish. The whole thing is 
a price case, and could not be appropriately brought 
into argument by the government other than to 
areue to the effect that by limiting the price they 
would limit the production by preventing any pro- 
duction. In other words, ‘‘Our price or no fish.”’ 

cy ¥ * 

Mr. Kenny: Just before that, and while it is 
fresh in the court’s mind, would not, then, we be 
entitled to an instruction that the defendants are 
not charged with limiting the production of fish? 

The Court: No. I don’t think so. 

Mr. Margolis: If your Honor please, one more 
matter on that. We contend from a series of exhi- 
bits, particularly W-2, which got in, and some other 
exhibits 

Mr. Kenny: W-1. 

Mr. Margolis: W-1, I guess it is, that the entire 
purpose of the defendants, the real objective of the 
defendants—— 

The Court: Let me get in mind W-1. 
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Mr. Margolis: W-1 as the letter which ealled 
off the picketing. [48] 

vite Commas Yes: 

Mr. Dixon: It is the June 30th letter. 

Mr. Margolis: And other evidence, the testi- 
mony of witnesses, and also the June 11th exchange 
of letters, and so forth, that the real objective of the 
defendants was to set up a procedure whereby they 
would know before they went fishing what price 
they would get for the fish on that trip, in other 
words, that they wouldn’t have to go out and fish 
blind, and that the agreement that was proposed 
was merely one means of obtaining their objective, 
and that the real thing that they were after, the 
real purpose of the agreement among the fishermen 
was to know what price the fish was before they 
went fishing. And then I direct your Honor’s at- 
tention—whether the evidence says that or not is, 
of course, a question for the jury to determine— 
to point 6 of proposed instructions No. 8: ‘‘whether 
it is reasonable for fishermen, whose labor is tre- 
warded by the price at which their cateh is sold, 
to know and determine in advance the basis, or 
rate, at which they will be ecompensated.’’ 

The Court: That goes to the reasonableness. 

Mr. Margolis: Maybe the word ‘‘reasonable’’ 
there shouldn’t be used, but I think there should 
be an instruction to the effect that if the purpose 
of the agreement among the defendants was to 
establish some system by which they would know 
and determine the rate at which they would [49] be 
compensated, that that is not necessarily a viola- 
tion of the antitrust law; that that purpose is not. 
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Mee Dixon: Thavis jusethe pomt. It certainly 
is. It couldn’t be anything but a price-fixing agree- 
ment. 

The Court: I think if an individual fisherman 
under the government’s theory of this case negoti- 
ated with each one a separate contract, that it would 
not be a violation of law. Their theory is that they 
combined and conspired that every fisherman should 
do that or not fish. 

Mr. Margolis: One of the things the June 11th 
exchange of letters provided was it would negoti- 
ated separately for each individual fisherman with 
simply the union representing them in those nego- 
tiations, for each individual trip. We have that 
evidence in there. Does the mere fact that the indi- 
vidual for whom the negotiations are being con- 
ducted is represented by a union in those individual 
negotiations make it a violation ? 

The Court: J think that is covered by the 
government’s instruction here on the Fisherman’s 
Marketing Act. I will decline 8. Let’s get on. 

No. 9 Let’s set aside Nofl 9 for a moment. 

No. 10 I think is covered by government’s 5. 

Mr. Kenny: What are you sétting aside? : 

The Court: No.9. You have three instructions 
in there all relating to that same matter. I thought 
when I [50] got to the last one that we would take 
the three of them. The subject-matter is a matter 
upon which I think the jury should be instructed. 

No. 10 is declined because I.:‘think it is covered 
and is not a correct statement of.the law. In dther 
words, it goes on to the proposition that the defend- 


1814 Local 36, Int’l Fishermen and 


ants are workers, which I think is covered by the 
government’s instruction No. 5 with the reading 
of that section of the Clayton Act. 

No. 11 is the same idea. 

No. 12 is covered by the Marketing Act instruc- 
tion of the government, which is government’s No. 
4, 

ae *% % 

The Court: No. 12 I think is covered by the 
government’s instruction No. 4. That is to say, I 
think that the subject-matter is covered by govern- 
ment’s instruction No. 4. Your position is not the 
same as that taken by the government. 

No. 13 

Mr. Margolis: No. 12 is refused, your Honor? 

The Court: Yes. No. 13 I think is an incorrect 
statement of the law and is declined. 

Likewise No. 14. That is the original producers, 


a subject we were discussing a while ago. 
% % % 


Mr. Kenny: ‘That, of course, goes to the heart of 
our contention that the law is designed to restrain 
activities of middlemen and not as against producers. 

The Court: That I cannot agree with. 

On that matter, as I say, I think it is an incorrect 
statement of the law, so it is declined. 

% * % 

Mr. Kenny: We would like to amend our pro- 
posed 14. On line 11 

Mr. Margolis: First of all, line 5. 

Mr. Kenny: Yes, to insert the word ‘‘working”’ 
before ‘‘ producers. ”’ 
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The Court: Online 5 and 11? 

Mr. Kenny: Line 5, and then on line 6 insert 
“working” fishermen, and on line 11 insert ‘‘work- 
ing’’ before ‘‘producers.”’ 

Then I think we would like to offer separately the 
last sentence of instruction No. 14 as an instruction. 


ae * * 


No, it is still declined. 

No, 15———- 

Myr. Dixon: Well, that is wholly incomplete, 
Judge. The difficulty with that is 

The Court: The subject-matter is covered gen- 
erally. 

Mr. Dixon: That’s right. 

Mr. Kenny: We would lke to amend the pro- 
posal to strike out the word ‘‘as’’ in line 3 and put 
in lieu thereof the word ‘‘working.”’ 

The Court: 15 is refused. 

16 is of the same general nature and is refused. 

Mr. Margolis: May we just look at it for a 


moment, your Honor? 

The Court: 17 again goes into reasonable return 
and we have discussed that general subject-matter. 
Jt is refused. 

18 I think is covered by Government’s 5 and the 
section of the Clayton Act, the subject-matter of it. 

Mr. Kenny: Wouldn’t that serve to clarify the 
naked language of the Clayton Act when it was 
read? 

Mr. Rubin: It is not going to be naked; it is 
going to [53] be followed by Government’s 5. 
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Mr. Margolis: This deals with individuals. If 
Government’s 5 is proper to deal with organizations, 
to clarify and extend the language on organizations, 
this ought to be proper to extend the language with 
regard to individuals, what they may do. 

Mr. Rubin: That doesn’t follow, in my opinion. 

Mr. Kenny: ‘This goes to the activities as indi- 
viduals. 

Just for digression, Section 17 of the Clayton 
Act represents Senator Cummings’ amendment 
which went to the simple language that the labor of 
a human being should not be an article of com- 
merce. Then the balance of it was the House Com- 
mittee Amendment that was worked up on a Sunday 
afternoon affecting labor, agricultural and_ horti- 
cultural organizations. There are those two phases 
in Section 17. This goes to the Cummings Amend- 
ment to the Clayton Act. 

Mr. Rubin: If vour Honor please, that again 
goes to the question of whether laborers are exempt 
under the provisions of the Act as such. That is 
all the second paragraph refers to. The first para- 
graph states the contention, so that isn’t any law; 
and the second one, which apparently is an attempt 
at a statement of law 

The Court: I think 18, the subject-matter, is 
covered, as I view the law, in government’s 5 and 
the reading of the Clayton Act. [54] 

19 I think is an incorrect statement of the law. 

Mr. Kenny: I think there we would like to in- 
sert ‘‘working’’ on line 5 before the word ‘‘pro- 
ducers.”’ 
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ie Gomts AW mighin doris dechned. 

20, I think the general idea is all right, except the 
last sentence, ‘‘* * * then it is your duty to im- 
mediately find such defendant or defendants not 
guilty.” 

ae %* 219 

Mv. Kenny: We will be glad to withdraw the 
word ‘‘immediately.’’? Where is that? 

Myr. Margolis: Line 24. : 

The Court: The subject-matter is covered, but if 
you want it I can put it in again. 

* % * 

Mr. Margolis: Does your Honor want to indicate 
at what point that will be given, or do you want to 
leave that until later? 

* % * 

The Court: I think that can go back in our gen- 
eral instructions. 

Mr. Dixon: That could go after Government’s 8, 
your Honor. 

Mr. Rubin: It is repetitive of 8. 

The Court: It is repetitive. I will strike out the 
word ‘“‘immediately.’? I will make that following 8 
and before defendants’ 8-15. 

Mr. Margolis: Before defendant’s 1, then, or 
after defendants’ 1? 

The Court: §-15. | | 

Mr. Kenny: Defendants’ 1 has so far been indi- 
cated as coming ahead of—there is 8, and. then am 
and then 15. But you will probably put it after 8, 
that would probably be the place. a 

The Court: Yes, it follows 8, government’s 8. 
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Wait a minute. Government’s 8, defendants’ 1, 
and defendants’ 20. It will follow defendants’ 1. 

Mr. Kenny: Very good. 

The Court: Coming to the ‘‘S’’ instructions. 

Mr. Margolis: Now we are in a bad spot. Mr. 
Andersen has all of our copies. 

Mr. Kenny: We can work it out here. 

The Court: S-1, ‘‘You are’’—you don’t need to 
take this. [56] 


(Court reading the instruction referred to.) 


The Court: I[ think it is incorrect, and I think 
it is confusing, and the O.P.A. didn’t mean that 
people had to charge the top prices. 

Mr. Kenny: That is true, but the Emergency 
Price Control Act said that the prices set by the 
O.P.A. and the Administrator should be governed, 
that he should put prices at a fair and equitable 
level, taking into consideration these factors: costs, 
profits, and the public interest. And the jury should 
be told, we believe, that an agreement merely to ob- 
tain merely what the law told the Administrator of 
the O.P.A. to get, that those prices, even if your 
Honor should leave out—we would offer the first 
sentence separately, your Honor. 

The Court: I don’t think so. It was not the con- 
ception, as I view the Office of Price Administra- 
tion, Emergency Price Control Act,—and I have 
certainly had it argued plenty before me—that they 
intended to establish uniform prices. They intended 
to establish maximum prices. 

‘8-1 is rejected. 
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5-2 is the same subject-matter as your No. 9, and 
I will lay that aside. Your original No. 9 That is 
about picketing. 
* * * 


The Court: 8-38, there isn’t any evidence here 
about a row between the American Federation of 
Labor and the Congress of Industrial Organizations 
of a substantial nature, and it seems to me it would 
be confusing. 


% % * 


Mr. Margolis: We will withdraw that. 

The Court: All right. Withdraw it. 

S-4: Incorrect. And the subject-matter is cov- 
eved by government’s No. 4. 

Mr. Kenny: Is it incorrect to say that they are 
in the same economic category as agriculturalists 
and horticulturalists ? 

The Court: That is an argument. No. 4 is de- 
clined. 

S-5 covered by government’s No. 5 and the Clav- 
ton Act. You have got your working producer in 
there. 

S-6—— [58] 

Mr. Kenny: 8-6 has this virtue, the naked read- 
ing of the Act does not include an instruction such 
as the government will get on their No. 5 when that 
is read. That is the last paragraph: “‘If vou find 
that the defendants acted as members of an organ- 
ization in which labor was the basis or one of the 
chief factors, they did not act in restraint of trade,”’’ 
and so forth. 
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The Court: No, I think that it 1s am@oniew 
S-6—— 

Mr. Kenny: Could I amend the proposal? 

The Court: Surely. 

Mr. Kenny: On line 20 of 8-6, strike out the 
words ‘‘they did not act in restraint of trade, and.” 

Mr. Dixon: It is still not a correct nSst#iemien 
In our judgment, your Honor. 

The Court: That is covered by government’s 5, 
the subject-matter is. 

Mi. Kenny: There is nothing in government’s 9, 
if the court please, that tells anybody that they 
should find anybody not guilty, and that is what 
we want. Furthermore, we would like—the ever- 
cautious Mr. Margolis suggests, and I will comply, 
that we should offer each paragraph of S-6 as a 
separate instruction. 

The Court: All right. S-6 declined as amended. 

S-7, the subject-matter is covered by govern- 
ment’s 4. 

Mr. Kenny: But there again this gives the fac- 
tors which [59] would—what about the last para- 
graph, ‘‘You should ignore the evidence relating to 
picketing and bovecotting’’? 

The Court: That is the subject-matter of vour 
No. 9, and S-2 and your 8-9, which I will get to in 
& moment. 

Mr. Margolis: I just want to make one sugges- 
tion, your Honor. I think that the defendants’ in- 
structions should be considered from the standpoint 
of whether they are correct or not; not whether they 
aie covered by the government’s instructions, be- 
cause 


Allied Workers, et al. vs. U. S. A. 1821 


- The Court: The subject-matter is covered by the 
government’s instruction is what I mean to say, 
and 
Mr. Margolis: My point is that the government 
naturally tried to state the instruction in a way most 
favorable to itself. 
The Court: I thought they were pretty fair. 


* * * 


Mr. Margolis: May I state there is a difference 
of opinion on that. But we do think that this ought 
to be considered as to whether it is a correct state- 
ment of law, and if it is, then the mere fact that it 
is covered by one of the government’s instructions 
should not mean that we have to accept the govern- 
ment’s statement. 

The Court: Mavbe I did not make myself clear. 
When I sav that it is covered by the government’s 
instruction, what [60] I mean to say is that the sub- 
ject-matter is an appropriate one to instruct the 
jury on, that the subject-matter is covered by the 
government’s instruction, and JI think correctly 
stated by the government’s instruction No. 4. 

Mr. Margolis: And incorrectly stated in ours, 
your Honor? Because J think the latter is the real 
question that I think your Honor should consider. 

The Court: Your statement of the—it isn’t cor- 
rect in that it isn’t completely correct. 


* * * 


Mr. Kenny: We will offer each paragraph sep- 
arately, in addition, your Honor. [61] 


* * * 
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The Cowt: JI think the government’s position 
there is correct. S-7 will be declined. 

5-8. It generally states your position about the 
independent working producers in another way. 

Mia. Kenny: Your Honor, it also does this: I 
wrote that after L read the government’s proposed 
5, because the government is leading your Honor 
right into the teeth of the N.L.R.B v. Hearst and 
Milk Wagon Drivers’ case. 

The Court: The Milk Wagon Drivers’ case I 
didn’t think applied. I got it out and read it again 
this morning. 

Mr. Kenny: They were sellers. It occurs all the 
way through. You have got insurance salesmen who 
are in unions. Many of the Teamsters’ groups are 
not on any regular pay roll; they are dependent 
upon commissions entirely. And this position of the 
government’s that you have to be on a regular pay 
roll would have the most far-reaching effects on 
dozens of instances that are conceivable where there 
is organization. 

The Court: As I see the government’s position 
it isn’t precisely that. It is that and that the buyers 
of fish don’t control the fishermen; they don’t con- 
trol where he fishes [62] or when he fishes. 

Mr. Dixon: Right. 

The Court: And in these other cases as I read 
them there is sufficient measure of control to have 
warranted the conclusions that they were labor 
unions. 

Mr. Kenny: I cite also Dubinsky’s union has 
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many units in the Ladies Garment Workers who 
work at home, who are piece workers and work on 
materials. 

Mr. Dixon: There is always in those cases an 
element of control, such as getting the material from 
them. It is the property 

The Court: Yes, I got them both down this 
morning and read them again, because his instruc- 
tion 

Mr. Margolis: Isn’t that a question of fact here 
on which we are entitled at least to the instruction ? 
There are elements of control. What the market 
dealers will take. We found the relationship here 
often exists of debtor and creditor out of which we 
contend certain elements of control exist. There 
are all sorts of factors which actually result in con- 
trol. Now, whether that control brings it within this 
rule or within the other rule depends upon the find- 
ings of fact as to control. We contend there is a 
great deal of control as a practical matter; that 
there is complete dependence. 

Mr. Kenny: Plus the difference in bargaining 
power 

Mr. Margolis: That is the heart of the Hearst 
case. [63] And we think at least an instruction 
ought to be given on the question of law and let the 
jury determine it. 

The Court: It may be on No. 5 of the govern- 
ment’s instructions, that there should be some 
modification to the statement therein about the re- 
lationship of employer and employee. 

Let me lay that aside. 
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5-9, I will lay that aside to take up with your 
No. 9 and 8-2. That again has something to do with 
picketing and boycotting. 

S-10. The subject-matter is covered by the gov- 
ernment’s 5, which [ think correctly states the law. 
* aa iy 

Mr. Kenny: We would lke to amend 8-10 by 
striking out the sentence on lines 7 and 8. 

The Court: ‘If Local 36 is in fact a trade union, 
the defendants should all be acquitted by you’’? 

Mr. Kenny: Yes. And insert in heu thereof ‘‘If 
they are acting solely in self-interest and not in 
collusion with other economic groups. 

The Court: You should acquit the defendants? 

Mr. Kenny: Then on line 17 insert the same lan- 
guage that I inserted, after the words ‘“‘labor 
union,’’ insert that language, and then I would 
strike out the words ‘‘to so find,’’ [64] in line 17, 
strike out ‘‘so find, and’’. ‘‘it is your sworn duty to 
acquit the defendants.’’ 

We offer $-10 as amended hoth in its entirety 
and each paragraph and sentence separately. 

The Court: All right. That is declined. 

Now, 8-11, that is the text of the Iishermen’s 
Marketing Act. I don’t know. I have a question 
mark there. [ am wondering if that ought not be 
read just prior to government’s No. 4. In other 
words, give it the same treatment. Any objection 
to that? 

% 5 * 

Mr. Margolis: Reading the Act just by itself 

doesn’t mean anything. 
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Mr. Dixon: I thought the judge stated he would 
treat this the same as he did the other, which would 
put—I mean the law, the terms of the statute—he- 
fore the instruction. 

The Court: I think the latter part of that can 
go out here, but something might be said about the 
fact that the jury can acquit the defendants at the 
end of the other charge, and I will insert that to be 
yead here and to be considered when we get to the 
government’s. So your S-11, that portion of the 
Act will be read just prior to 4, Government’s 4. 

Mr. Kenny: In its entirety, your Honor? 

The Court: Except the last paragraph on that 
page, and we will discuss that when we come to gov- 
ernment’s 4. 

Mr. Kenny: Very good. 

The Court: S-12, well, that is the same notion. 
I think the subject-matter is correctly covered by 
the government’s 4 and your 8-11. 

Mr. Kenny: It will be if No. 41s amended, your 
Honor. You see, we have cited the Stark County 
case and the other [66] cases covering collective 
bargaining associations and the government’s 4 
does not give us the benefit of that determination. 
Tf No. 4 is amended—— 

The Court: Your S-12 is a different view of the 
law than the government’s 4. 

Mr. Kenny: That’s right. 

The Court: And I think the government’s 4 
more nearly correctly states the law, as I view it. 

Mr. Kenny: In other words, it is your Honor’s 
view that a collective bargaining group that bar- 
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goins for future prices to be paid its members for 
commodities to be delivered directly to the con- 
tracting buyers at the prices agreed upon in advance 
through their association 1s not within the purview 
of the Fish Marketing Act or the Capper-Volstead 
Act? 

The Court: No. I think 8-12 is not a correct 
statement of the law. 

Mr. Kenny: We are saying in 8-12 virtually 
that. are we not? 

The Court: I don’t think so. I think Govern- 
ment’s 4 covers the Act with reading the Act, and 
S-12 will be dechned. 

S-13, it looks to me like that is confusing. The 
word ‘‘eco-operative’’ I know you mention it several 
times, but I don’t know how this can appropriately 
fit into the ease. 

Mr. Kenny: Well, there is in the minds of the 
jury, [67] undoubtedly, many of them who have had 
experiences with co-operatives, and as we know, 
there are many types of co-operative, and we are 
here seeking, just as we did with the word ‘con- 
spiracy,’’ te maintain that conspiracies don’t nec- 
essarily mean a special type of connotation. 

The Court: I read the Act to them and then I 
instruct them on what I conceive to be the applica- 
tion of that law here, and I don’t mention the word 
‘‘co-operative.”’ 

1 think that it ought to be declined, and I will 
do so. 


S-14, that is the same general idea on the labor. 
* * * 
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Mr. Kenny: The first paragraph is a statement 
of the law of California. [68] 

The Court: It is immaterial. 

Mr. Kenny: That they have no title and must 
dispose of them. 

The Court: It is immaterial. The second one is 
the same thing. 

The third paragraph, fourth paragraph and fifth 
paragraph are matters relating to Section 6 of the 
Clayton Act and I think are covered, so S-14—— 

Mr. Kenny: There, again, as to the third and 
fourth paragraphs 

The Court: Third, fourth and fifth paragraphs. 

Mr. Kenny: Yes, they serve to give our theory 
of how the jury can apply the Clayton Act which 
you were about to read to the jury for the benefit of 
the defendants. If government’s 5 is given we 
would like to have our theory. 

The Court: You can’t do like Judge Lindsey 
used to do, just take everybody’s instructions and 
give them all. I have to decide what the law is. [ 
think theirs more nearly correctly states the law. 
S-14 is declined. 

S-15 is given as modified. 

S-16 goes into the reasons for the rule and is of 
the same nature as one of the other instructions, it 
is in the nature of argument and it will be declined, 
as is also S-17. 

Mr. Margolis: Can we have just a moment, your 
Honor? 

The Court: Yes. And 18, 16, 17 are declined. 18 
I think is confusing and doesn’t have any place in 
the case. 
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Mr. Kenny: Well, your Honor, there has been, 
if you recall, Exhibits 224 and 225 introduced by 
the government, the Santa Monica agreements, 
which were closed shop agreements, and the jury 
we believe should be told that because that is a 
turning point in the law suit in the Northern Dis- 
trict that this contract and the proposed conspiracy 
is one for an open shop agreement. 

The Court: I think it is immaterial, and that 
will be declined. 

Mr. Margolis: Does that finish our proposals? 

The Court: That finishes vour originals and 
your supplemental theories. 

Mi. Rubin: First supplemental. 

The Court: And the second supplemental, except 
for those that I have laid aside. I will take those 
up now. 

Mr. Margolis: Your Honor has laid aside S-2 
and 9? q 

The Court: I have laid aside No. 9, S-2 and 8-9. 
They all relate to picketing. 

Mr. Kenny: Was 8-8 laid over, do you recall? 
My notes may be wrong. 

The Court: No, that is not correct. That was 
the newsboys’ thing. That was declined. Wait a 
minute, 8 was laid over. Your No. 9, your 8-2 and 
S-9 they all relate to the general subject-matter of 
picketing, strikes, boycotts, [70] and so forth. I 
don’t find anything in the government’s instruction 
which I believe meets the situation which ought to 
be covered in these instructions to the jury, al- 
though I have repeatedly stated them from time to 


Allied Workers, et al. vs. U.S. A. 1829 


time throughout the trial that the defendants here 
are not charged with striking or picketing; that that 
is merely to be considered by them as evidence as 
to whether there was or wasn’t the alleged conspir- 
acy. In other words, you do not charge them with 
the actual restraint; you charge them with conspir- 
ing to restrain trade. 
* * * 

The Court: In other words, I don’t think the 
jury ought to go out thinking they had a strike down 
there and tied up fishing, so we are going to convict 
them. 

Mr. Rubin: I agree with your Honor’s state- 
ment. It is material under our instructions with re- 
spect to the right to do certain things under the 
Fish Marketing Act, also. We probably will get to 
that when we consider our instructions. I think 
vour Honor’s statement is correct that they are not 
being charged with these specific acts, and I think 
the jury has been so advised. 

Mr. Kenny: You don’t contend that they 
couldn’t picket or boycott to obtain an agreement 
under the Fish Marketing Act, do you? [71] 

Mr. Rubin: We certainly do. 

Mr. Dixon: Very definitely. If they are a fisher- 
men’s co-op they certainly can’t force a contract on 
somebody which is a contract which fixes the prices 
that they agree upon. 

Mr. Margolis: Did they say ‘‘we will only sell 
our commodities at a certain price’’? 

Mr. Kenny: Couldn’t they advertise their dis- 
pute just as the man out on Sixth Street with the 
shoes ? 
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Mr. Dixon: Here you come to the dilemma of the 
defendants: You want to be a labor union and a 
co-op at the same time. And the action which you 
took or which was, rather, taken the nature of the 
picketing and boycotting and everything else, was 
taken as a labor union. Of course, I don’t think it 
makes any difference whether it is taken as a labor 
union or anything else, if it is part of a plan to 
foree a contract on someone which wouldn’t be a 
legal contract. 

Mr. Kenny: Whether you are a labor union or 
a guy with a pair of shoes that doesn’t fit, whether 
vou are a Negro group that would hke to be em- 
ployed, or whether you are a dairy farmer, it 1s no 
offense against the Sherman Act to picket or boy- 
cott, and probably not an offense against any State 
law. 

Mr. Rubin: To picket or boycott isolatedly. 

The Court: Per se. [72] 

Mr. Dixon: We don’t deny that. 

Mr. Rubin: But here there are other factors 
besides picketing and boycotting. 

Mr. Margolis: If the objective of the picketing 
and boycotting is illegal, then of course under this 
complaint the picketing and boycotting is admis- 
sible to prove participation in illegal activities. 
But if the objective is legal then the picketing and 
boycotting certainly aren’t illegal. 

Mr. Rubin: You assume that the objective is 
legal because of the Act. 

Mr. Margolis: No. no. All we want is an instruc- 
tion to the effect that if what the defendants were 
trying to obtain was not a violation of the Sherman 
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Antitrust law then the picketing and boycotting 
do not make it a violation. 

Mr. Rubin: The only reason, as I understand the 
argument of counsel, the reason that—their ccnten- 
tion is, your Honor please, their position is that the 
contract as not illegal because of the Marketing 
Act, that is an exemption to the Sherman Act. 

Now, that isn’t legal per se. If it is legal at all it 
is legal because it is covered by the Act. Now, then 
the question is whether or not the Act makes that 
legal because it is simply an isolated contract, or 
whether that exemption is not taken away from it 
because you endeavored to enforce the contract. 
You are assuming an exemption—— [73] 

The Court: Let me see if I can say something. 
I started to bring it out. 

‘“‘BWvidence has been admitted in the case of 
picketing and boycotting. These acts, in and of 
themselves, are not contrary to or in violation 
of the Sherman Act under which this proceeding 
is bronght. They are to be considered by you 
as evidence in your determination as to whether 
the defendants did or did not conspire as al- 
leged in the indictment.”’ 


Now, that seems to me to be the law. 

Mr. Margolis: I wonder if in instruction No. 9 
you can say in that last sentence there—perhaps a 
little rephrasing of the last sentence, in other 
words, ‘‘ You are not concerned with the means used 
by the defendants, but you are only concerned with 
whether the agreement is an unreasonable restraint 
of trade.’’ 
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My. Rubin: That is not the charge, and it 
doesn’t fit in with the possible defense of compliance 
with the Marketing Act. 

The Court: I think what I have stated there at 
least covers my notion of what the law is and should 
be given to the jury as a clarification to them of a 
lot of the evidence that has gone in, so that they 
will not be prejudiced in their determination of the 
question that they have to answer by the acts and 
conduct of the defendants in the picketing. [74] 

Mr. Dixon: On that phase of it, I think your 
Honor understands that this is an affirmative de- 
fense. 

The Court: I understand. 

Mr. Dixon: It is set forth in our instruction 
No. 4, which we feel is clearly supported by the 
language, whether it is dictum or otherwise is im- 
material, because of the reason it makes sense, to us 
at least, and in our view correctly states the proposi- 
tion frequently referred to in some—well, in the 
Hinton case to the effect that as a business associa- 
tion they cannot force or do those acts which other 
people in similar circumstances cannot do. That the 
Fishermen’s Marketing Act, so-called, does not give 
them any more right than the right to organize 
together for the purpose of selling their product, 
as is stated in the Act. That when they go beyond 
that, then they come within the purview of the 
Sherman Act and are subject to it, and that is 
what our instruction No. 4 is intended to convey, 
that proposition of law. 
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Mr. Margolis: Suppose they will say, ‘‘We will 
withhold our product off the market until we get 
a certain price,’’ that is exactly the same sort of a 
coercive tactic as is used by labor when they say, 
“We will withhold our labor until we get a certain 
wage.’’ 

Mr. Dixon: You are dealing now as a business 
organization and not a labor union. The difficulty 
with your position, [75] in my judgment—it is 
only my opinion, of course,—is that you don’t re- 
cogenize the distinction between the two classifica- 
tions. 

The Court: All right. Just a minute. Do you 
see any objection to the instruction I dictated ? 

Mr. Dixon: No. 

The Court: Do you see any objection to the in- 
struction I just dictated? 

Mr. Kenny: I think as far as it goes. 

Mr. Margolis: That’s right. 

The Court: I don’t think it ought to go any 
further. If I do, why, then I will get into the realm 
of commenting on the evidence, which I don’t want 
to do. 

Mr. Kenny: This instruction S-2 is one that 
should be given, and that is the general instruction 
of what the right to picket is. 

The Court: I think that is covered by my in- 
struction, that there isn’t ae in the law to 
prohibit thei picketing. 7 

Mr. Margolis: We would like. to Ofer the two 
paragraphs of S-2 separately. We think at least 
the first paragraph ought to be given. 


1834 Local 36, Int’l Fishermen and 


Mr. Kenny: Beeause it is the only way that the 
issue between the government and ourselves will be 
resolved by the court. That is, the government is 
going to argue, obviously, [76] from what they have 
said here, that labor unions are the only people 
who could picket, and 

Myr. Dixon: And that only if there is a labor 
dispute. 

Mr. Kenny: That is what the government is 


going to argue, your Honor, and it is important 
that the government be set straight. That is not 
the law. That is part of the free speech that has 
been guaranteed and has been spelled out in Swing 
v. A. F. of L., Senn v. Tile Layers, in our own Cali- 
fornia cases, 

Mr. Rubin: All labor cases, every one of them, 
and the theory of them is that there is no conspiracy 
among the picketing group to picket. 

The Court: I think basically anybody ean picket 
if they want to, because the only reason that labor 
is given the right to picket is because they have 
the right to free speech. 

Mr. Kenny: Correct. 

Mr. Rubin: As an individual. That is where the 
cases go off, if your Honor please. That is, it is 
mere coincidence that they happen to be in one 
particular place at the same time. 

The Court: I don’t think so. They might have 
a perfectly legitimate objective. 

Mr. Kenny: Your Honor’s last statement is 
the one that we agree with, and it is in direct con- 
flict with what Mr. Rubin said. We are going to 
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be in this position, unless the [77] first paragraph 
of 8-2, or something like that is read: I will be 
arguing to the jury about the man picketing out 
there on Sixth Street and he will be arguing that 
only in a labor dispute can you picket. 

As I see the first paragraph of S-2 it expresses 
exactly what the court has just stated to be the law. 

Mr. Rubin: We will accept the court’s instruc- 
tom: 

The Court: ‘‘Evidence has been admitted in the 
ease of picketing and boycotting. These acts in and 
of themselves are not contrary to or in violation of 
the Sherman Act under which this proceeding is 
brought. They are to be considered by you as evi- 
dence in your determination as to whether the de- 
fendants did or did not conspire as alleged in the 
indictment.”’ 

Now, let me see. of any law.” 

Mr. Kenny: Yes, I think that would be better 
than the ‘‘Sherman Act.’’ 

Mr. Margolis: I wonder if vou would say, in- 
stead of the word “‘conspire,’’ “ 
ment’’? 

The Court: No. ‘** * * did or did not com- 
bine or conspire * * *.’’ I want to stick to the 
charge in the indictment. 

Mr. Margolis: Will your Honor consider the 
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enter into an agree- 


first paragraph of S-2? 

The Court: This covers it. ‘“* * * in viola- 
tion of any law.”’ 

Mr. Margolis: I would also like to direct your 
attention to S-9. I think, certainly, the last sentence 
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—perhaps if you say, ‘‘If you find that the combi- 
nation or conspiracy, any alleged combination or 
conspiracy entered into by the fishermen,’’ and then 
the rest of it. 

The Court: I see your point. Wait until I get 
this other one. 

This sentence would be added, ‘‘If you find that 
the defendants did not so combine or conspire then 
you should disregard such evidence of picketing and 
boyeotting for any purpose.”’ 

Mr. Kenny: That is better. 

Mr. Rubin: That brings us again to the question 
of No. 4. Our thesis is this: that ordinarily combi- 
nations of businessmen to fix prices are illegal under 
the Socony case. The defendants say they are given 
the right to do that under the terms of the Fishery 
Marketing Act, which is, in effect, an exemption; 
and we come back and say that while they may have 
the right to make contracts under that Act, they do 
not have the right to force those contracts by these 
coercive tactics upon other people. So that actually 
in determining whether or not they have the right 
to do what they did do, under the Act, whether the 
Act is a defense, the jury must consider whether 
these coercive tactics were used. The last sentence 
would take away from the jury that evidence. [79] 

The Court: I don’t think so. 

Mr. Dixon: Will you read it again, your Honor? 

The Court: You have to prove your conspiracy 
and combination. 

Mr. Rubin: That’s right. 
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The Court: The evidence of the picketing and 
boycotting as admitted for what purpose? To prove 
that they did agree and conspire. 

Mr. Rubin: And for the purpose of showing— 
the second part of the charging paragraph: and 
to prevent non-dealers from obtaining fish. 

Mr. Margolis: That there as an agreement to 
do that. 

Mr. Rubin: That is part of the conspiracy, that 
is correct. Now, what the defendants are endea- 
voring to do is to accomplish the same thing as in 
their S-2, and that is if the agreement under the 
Act is legal then the question of picketing is 1m- 
material. But our position is that you cannot deter- 
mine whether the defense is available under the 
Act without determining whether or not as part 
of the conspiracy they used these coercive tactics, 
because the Act doesn’t permit them to use these 
coercive tactics under our theory, so that evidence 
is important from that respect. 

The Court: Let me read it again. 


‘Evidence has been admitted in the case of 
picketing and boycotting. These acts in and 
of themselves are not contrary [80] to or in 
violation of any law.”’ 


Mr. Rubin: We agree. 

The Court: ‘‘They are to be considered by you 
as evidence in your determination as to whether 
the defendants did or did not combine or SOD ARES 
as alleged in the indictment.’’ 
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Mr. Rubin: That’s right. It doesn’t say solely 
for that purpose. 

Our argument will be this: The defendants are 
going to say if the contract is legal under the Act 
then it doesn’t make any difference what they did 
to get the contract across, or In any event it doesn’t 
make any difference whether they picketed to sub- 
mit that legal contract. Our position is there is 
nothing in the Act under which they are claiming 
exemption, mind you, which must be strictly con- 
strued, there is nothing in that Act which says that 
you ean get that contract through picketing and 
boycotting methods. 

They are endeavoring to obtain the exemption by 
the use of extra—not extra-legal but extra acts 
apart from the Fisheries Marketing Act itself. 

The Court: I don’t know that picketing is a 
coercive act, nor is boycotting. 

Mr. Rubin: In and of itself. But we submit that 
the jury has the right to determine whether or not 
these things were done for the purpose or forcing 
this contract on the dealers, under the second por- 
tion of the charging paragraph, [81] and they have 
a right to determine that. Your Honor isn’t going 
to comment on the evidence, but that was the pur- 
pose of it. Asa matter of fact, Mr. Kibre testified 
that the purpose of the picketing and boycotting was 
to get the dealers to sign the contracts. If that is so 
the jury has the right to determine whether or not 
that is so. Then we submit they do not have the right 
to do that under the Fisheries Marketing Act. That 
is the reason we object to the last sentence. 
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Mr. Kenny: The simple answer is that the Fish- 
eries Marketing Act didn’t restate the Bill of Rights 
and the Constitution of the United States. 

Mr. Dixon: Of course not. 

Mr. Kenny: And the rights to advertise a dis- 
pute, coercive though they may be, are guaranteed 
as a matter of freedom of speech, and that is what 
the court is saying in his instructions. 

Mr. Rubin: But not for the purpose of consum- 
mating an illegal act. 

Mr. Margolis: If the agreement is illegal 

Mr. Rubin: What counsel assumes is that any 
agreement among these fishermen is legal per se. 
The only reason that the Fisheries Marketing Act 
comes into being is because it is an exemption, it is 
an exception to the Act, and therefore must be 
strictly construed. It is a defense to the Act. And 
for them to obtain that defense, which they didn’t 
have [82] before, they must conform specifically to 
the terms of the Act and not go beyond the Act. 
That is the only thing that makes this contract legal. 
Otherwise it would be simply a straight price-fixing 
contract. The only thing that makes it legal from 
their viewpoint is there is an Act that says they 
ean do it. 

If that is so, they must stay within the terms of 
the Act, and these coercive tactics take them out 
of the exemption, and we submit the evidence is 


material for that purpose. 
* * * 


Mr. Dixon: I mean my point is if they are a co- 
op, and that is a question of fact, of course, and it 
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is defensive material, whether they are this, that 
or something else is for the jury to determine, but 
if they are then we say that the law applicable to 
co-op Fishery Marketing association is that they 
may not do the things as we have outlined them in 
instruction No. 4. And if your instruction that I 
heard you give is intended to exclude that, then I 
would say certainly we would feel that it is not only 
not the law, but poor law and was given to business 
organizations rights which could properly be exer- 
ciscd for legitimate purposes of a labor union. 

The Court: The mere fact that the defendants 
might picket or boycott does not take them out of 
Fishermen’s Co-operative Act in my judgment. 

Mr. Rubin: Except if its purpose is to enforce 
a contract on third persons. The Act doesn’t permit 
them to do that. All the Act says is they can make 
such contracts. It doesn’t say they can ram them 
down the throats of individuals. 

Mr. Dixon: Nor to monopolize the markets, for 

example. They are not charged with that here, but 
that equally holds true. 
Mr. Rubin: All the Act permits them to do, if 
your Honor please, is to permit them to get to- 
gether and act as an association, just as a coopera- 
tion would, that is all the Capper-Volstead Act was 
for. 

Mr. Margolis: Can they get into negotiations 
and say, ‘‘Unless you pay 20 cents a pound for fish 
you are not going to get any fish’’? 

Mr. Rubin: That isn’t the purport of this in- 
struction. 
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Mr. Margolis: When you talk about coercive 
tactics, that is what they are doing. 

Mr. Rubin: No. they are not withholding their 
fish from the market. They ave picketing and boy- 
eotting for the purpose of compelling the dealers 
to sign that contract, and that is even your avowal. 

Mr. Margolis: They negotiate for that purpose. 
They [84] say, ‘‘We will sell vou fish at a certain 
price for that purpose.’”’ 

Mr. Rubin: ‘‘And if you don’t take our contract 
you don’t get any fish.’? And we submit the Market- 
ing Act doesn’t permit that. 

Mr. Kenny: I can summarize it in 10 words. 
What Mr. Rubin contends is the Constitution does 
not apply to a cooperative; it doesn’t apply to an 
individual, it does apply to a labor union, or other 
persons who might act collectively, but it doesn’t 
apply to a cooperative, that is what he is saying. 

Mr. Rubin: It doesn’t apply to a co-operative 
for the purpose of accomplishing that which the 
Act specifically gives them the right to do under 
certain lmits. 

Mr. Kenny: Men ean act collectively and express 
collectively through freedom of speech anything 
that does not offend some existing law. © 

You are saying that does not apply to this isolated 
group. _ 

Mr. Dixon: There, again, it seems to. me they 
are off on a tangent. To get back to a similar situa- 
tion: the language of Judge McCulloch in the 
Hutchinson ease, the theory set forth | 

My. Rubin: You mean the Hinton ease. 
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Mr. Dixon: Yes. That it failed to disclose that 
a fishermen’s co-operative could do anything other 
than what a [85] normal business man could do, 
and that the purpose of the co-operative Act was 
to merely permit individual fishermen to join to- 
gether to collectively fish, market, and do those 
things specified in the statute, period. And then 
the opinion goes on to say that it didn’t give them 
rights beyond that, and I submit that it doesn’t. 
There is nothing in the law to indicate that they 
ean do that. 

Now, the indictment here charges that they con- 
spired to fix the prices and to prevent the dealers 
from—who would not sign the agreement, Exhibit 
A—from getting it, which we submit 

The Court: I don’t think that this is contrary to 
your conception of the law. 

Mr. Dixon: It may not be. 

The Court: As I view the law, they can be a 
Tishermen’s Co-operative Marketing Association 
and still violate the Antitrust law. But the mere 
fact that they might picket or boycott doesn’t make 
them violate the Antitrust law. 

Mr. Rubin: In and of itself. The other sentence 
goes on further. In and of itself. As I understand 
your Honor’s instruction, they are not being 
charged with the crime of picketing and boycotting 
because that isn’t a crime. We wholeheartedly agree. 
Your Honor is limiting the consideration of that 
evidence solely to that question. We submit that that 
evidence is material in determining whether or not 
these people have done things beyond that which 


Allied Workers, et al. vs. U.S. A. 1843 


the Fisheries Marketing Act permits them to do, 
and it should be considered for that purpose. [87] 

Mr. Kenny: I suggest that that may be consid- 
ered when we get to No. 4. We have many objec- 
tions there. 

* ae oe 

Mr. Margolis: There is no combination or con- 
spiracy charged in the indictment. 

The Court: If you haven’t a conspiracy here as 
you charge in the indictment then you haven’t any- 
thing. 

Mr. Margolis: It wouldn’t make any difference 
if they went out and killed somebody, as aE as this 
indictment is concerned. 

Mr. Rubin: But you see, your Honor please, 
they are arguing in a circle. I have argued in circles 
before and probably will do so many times again, 
but their position is that this is a legal means to 
accomplish a legal objective. Now we submit that 
even though picketing be a legal means, nevertheless 
when it is combined with a price-fixing arrangement 
that that does not fall within the purview of the 
marketing act, but becomes an illegal means of ac- 
eomplishing an illegal object. 

; * * * 

The Court: I will read the whole thing. It is 
short. 

‘*Hvidence has been admitted in the case of 
picketing and boycotting. These acts in and 
of themselves are not contrary to or in violation 
of any law. They are to be considered by as 
evidence in your determination as to whether 
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the defendants did or did not combine or con- 
spire as alleged in the indictment. If you find 
that the defendants did not so combine or con- 
spire, then you should disregard this evidence 
of picketing and boycotting for any purpose.”’ 


Mr. Margolis: You can say you can aequit. 

Myr. Dixon: No: 

Mr. Margolis: That if they did not combine or 
conspire, then there should be an acquittal. 

Mr. Rubin: I think that is a better instruction. 
There is nothing wrong with that instruction. 

Mr. Margohs: The point is, we want that in 
there also to emphasize the fact that the picketing 
should be disregarded. 

Mr. Rubin: But the picketing shouldn’t be dis- 
regarded in order to determine whether there has 
been a conspiracy. 

The Court: Then you should acquit them, be- 
cause if they did not combine and conspire then 
there is no crime committed. 

Mr. Margolis: Then of course they disregard 
the picketing. 

Mr. Dixon: We don’t want the last sentence. 

The Court: The last sentence is changed. 

Mr. Margolis: How is it going to read? 

The Court: “If vou find that the defendants 
did not so combine or conspire, then you should 
acquit the defendants.” 

% & ¥ 

Mr. Margolis: I didn’t ask for that change to be 

made. I said we could go that far. 
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The Court: We have gone that far. 

Mr. Margolis: But we are here asking your 
Honor to do something short of that, because that 
is what will make that instruction clear. 

Mr. Kenny: It really is contrary, as it is now 
stated, with the oral instruction you gave the jury 
at page 97 in the transeript. 

Mr. Rubin: That is the same thing as the judge 
paraphrased in the first portion of it. 

Mr. Margolis: May I ask this, your Honor, if 


there is no combination 

Mr. Kenny: Let the judge read page 97 of the 
transcript. 

The Court: ‘I do not think the Government is 
trying [90] to convict the defendants here of picket- 
ing. But there is no use of discussing a proposition 
such as this before the jury because I might make 
some remark on the law that might prejudice one 
side or the other. Let it be sufficient to say at this 
time that I now overrule the objections and will 
admit the two photographs in evidence as Exhibits 
anid 2.”’ 

Mr. Margolis: May I say this, your Honor, if 
there is no combination or conspiracy proved, and 
they must acquit, then doesn’t it follow that it is 
correct to say that they must disregard the picket- 
ing? 

Mr. Dixon: That is the end of the case. 

Mr. Kenny: I would also like your Honor to 
read your colloquy with counsel at page 767 of the 
transcript, which is illuminating. It was largely en- 
couraged by that which caused us to draw up the 
instruction. 


1846 Local 36, Int’! Fishermen and 


Mi. Margolis: I just can’t understand about 
that. If there is no proof of a combination or con- 
spiracy then for whatever purpose it is in the case 
they must disregard it. 

The Cowt: They must acquit them. 

Mr. Dixon: They must acquit them, period. 

Ma. Margolis: But isn’t that also equally true 
that they should disregard the picketing? 

Mr. Rubin: Then they must disregard all the 
evidence [91] for that matter. 

Mr. Dixon: That is a very fair instruction, your 
Honor. 

The Court: From the evidence so far in the ease, 
I do not see whv—I was looking again at that in- 
struction this morning—it would seem to me that I 
would have to instruet the jury, in the event the 
ease gets that far, that the admitting of evidence 
concerning strikes and pickets are only admissible as 
evidence in your determination as to whether the 
defendants did or did not combine or conspire as 
alleged in the indictment. In other words, the de- 
rendants are not being tried for picketing or strik- 
ing. 

Mr. Kenny: Now the word ‘‘only’’ is not in this 
instruction as we have it, and that is a very im- 
portant word. 

Mi. Rubin: The purpose of the picketing is to 
substantiate the charges. 

The Court: That matter is settled, gentlemen. 
I will give the instruction as I read it to you. 

That completes those. Now let us take up Gov- 
ernment’s Exhibit No. 1. 
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Mr. Margolis: No. 1 in effect says you must dis- 
regard the Clayton Act and you must disregard the 
Fishermen’s Marketing Act. 

The Court: I follow that immediately by the in- 
struction—well, there is one instruction about price- 
fixing, then the Fisheries Marketing Act and then 
would be an instruction. [92] 

Mr. Margolis: But you say here it constitutes 
a violation of law. 

Mr. Kenny: What line? 

Mr. Margolis: Line 29. If you find all of these 
things it constitutes a violation of law, and bang 
out goes the Fishermen’s Marketing Act and out 
goes the Clayton Act. They just can’t consider it. 

Mr. Kenny: In other words, it does not take into 
consideration any of the exemptions. 

Mr. Dixon: The exemptions are covered under 
the other instructions and the affirmative defenses. 

Mr. Margolis: Without considering the instruc- 
tions, vou say it constitutes a violation of law? 

Mr. Dixon: That is right, under the theory of 
the indictment this states the law. Now you have 
set up affirmative defenses and I submit again that 
is an affirmative defense. 

Mr. Margolis: Then you should say it constitutes 
a violation of law and in the absence of exemption 
under the Clayton Act or under the Fishermen's 
Marketing Act. 

Mr. Dixon: No. All that is required then is to 
show, as we view the law, under what circumstances 
you would not be guilty as contended hy the de- 
fendants. Frankly if J may finish, Mr. Margolis, we 
don’t think on the evidence that has been adduced 
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in this case that there is the necessity to charge [93] 
under the cooperative act or the labor union pro- 
vision, because we don’t think the evidence ad- 
duced brings us under either one of them, but in 
the interests of making certain here that that issue 
is presented to the jury, since you have indicated 
that that is vour defense, we have drawn and sub- 
mitted to the Court the instructions on both of those 
possibilities. 
* * * 

Mr. Margohs: Why give instructions on the 
Fishermen’s Marketing Act and why give instruc- 
tions on the Clayton Act when this knocks it out? 

The Court: But I give them an instruction that 
they cannot single out any particular instruction 
but must take them all into consideration. 

Mr. Dixon: That is our contention. There are 
later instructions to cover your defeises but one 
is distinctly our contention. 

Mr. Kenny: I think the Court intends to qualify 
that bald statement. 

Mr. Dixon: It is like the association of any [94] 
other group of businessmen that might get together 
and do those things. 

The Court: I think that that can be left as it is 
and the matter would be clarified hy inserting at 
line 23 after the words ‘‘conspiracy or combina- 
tion,’’ to make it read, ‘“‘then I charge you as a 
matter of law that a conspiracy or combination 
as alleged in the indictment of any such fisherman 
for the purpose of fixing, establishing and main- 
taining the price’’ constitutes a violation of the 
law. 
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Mr. Dixon: We have no objection to that. 

The Court: In other words, say here, if they 
are independent businessmen then they are not a 
labor union and they are not a cooperative, and 
they have engaged 

Mr. Kenny: Wouldn’t it be helpful, your Honor, 
if you put ‘‘are solely independent businessmen’’ on 
line 19? 

The Court: They have not alleged that. I would 
just add after ‘‘conspiracy or combination’”’ the 
words ‘‘as alleged in the indictment.”’ 

Mr. Kenny: Wouldn’t it be helpful, your Honor, 
if after the words ‘‘independent businessmen’? vou 
added ‘‘and not a cooperative ov workers?”’ 

The Court: No, I think not. Then I would 
have to go to work on your other instructions and 
say if they are cooperators and not independent 
businessmen or are independent businessmen, and 
so forth. I think this straightens it out meets [95] 
your objection. Jn other words, if they are inde- 
pendent businessmen, if they did the things as al- 
leged in the indictment, then it is a violation of 
the law. 

Mr. Margolis: But independent businessmen can 
combine under the marketing act. 

The Court: Not as alleged in the indictment. 

Mr. Dixon: That is correct. 

Mr. Rubin: The fact that they can combine 
is set forth in a subsequent instruction. 

Mr. Dixon: And the conditions under which 
they may combine. 
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The Court: The objections to Government’s In- 
struction No. 1 are overruled. 

Mr. Dixon: Then the words are added? 

The Court: On line 23, after the word ‘‘comhi- 
ration’’ I have added the words ‘‘as alleged im the 
indictment.’’ 

Mr. Margolis: It seems to me that there should 
be the same sort of modification here that there was 
with respect to the instruction on picketing. You 
said that picketing standing alone in that instruc- 
tion—I think it should read, if vou find these facts 
standing alone. 

The Court: No, I do not think so. I think in 
view of the others that this fairly presents the 
Maier. 

Mr. Margolis: May the record show we object 
to this instruction upon each and every one of [96] 
the grounds stated in our discussion of the objec- 
tion without repeating it? 

The Court: Yes. 

Now the next is Government’s Instruction No. 2. 
I think that is correct. I read the Socony-Vaecuum 
case again. 

Mr. Margolis: To begin with, vour Honor, we 
object to the whole instruction. 

Mr. Kenny: I think ‘‘floor’’ should go out be- 
cause there is no floor. There was no support buy- 
ing here. 

The Court: J think there isn’t any evidence of 
a floor. 

Mr. Dixon: Oh, yes, there is, vonr Honor. The 
minimum prices. This is a floor case. The agree- 
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ment was that they should be the minimum prices. 

Mr. Kenny: I think the floor has an entirely 
different meaning in the law and in the conceept of 
the jury. ‘‘Floor’’ means 

Mr. Dixon: Below which they may not go. It 
is generally referred to, your Honor, as a floor in 
price-fixing cases. That is why we used the term. 

Mr. Kenny: We would rather have ‘‘floor”’ than 
‘‘minimum’’ because the floor is obviously not there. 
There are enough men with business experience on 
that jury to know what a floor is. 

Mr. Margolis: We want to object to this also 
on the ground that it is an incorrect statement of 
the law, that the Socony-Vacuum Oil case, on which 
it is based, applies only to situations where [97] 
there is a sort of combination which has a tendency 
to affect consumer prices, and also that it apples 
only to combinations in which there is something 
more than a mere agreement with regard to prices, 
but there are artificial means, such as buying up 
and keeping products off the market, which arti- 
ficially raises and maintains the price to the con- 
sumer and does not apply to a situation where com- 
petition remains in the market by virtue of com- 
petition with other products and the price to the 
consumer is not necessarily affected. 

We also want to object to this instruction on the 
same ground as we objected to Instruction No. 1, 
that it practically throws out the defense of the 
Wishermen’s Marketing Act and of the Clayton 
Act, Section 6 of the Clayton Act which we have 
referred to. And also as to this particular objec- 
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tion, 1t should at least state that if you find these 
facts alone and no other facts, and that leaving 
that out makes the instruction incorrect upon the 
second ground of objection. 

Mr. Kenny: Furthermore, I have one other 
point, and that is, that the words ‘‘market prices” 
as used in line 16 means, in the Socony-Vacuum 
case, maximum prices to consumers and not mar- 
ket prices to those who buy for resale, and market 
prices as it stands here undefined simply cannot be 
understood by the jury. [98] 


* * *% 


Mr. Kenny: If we aren’t allowed to have any 
instructions on the rule of reason, they certainly 
shouldn’t have any instructions against the rule of 
reason. What is sauce for the Government is the 
goose for us evidently. 

Mr. Dixon: It is the language taken at page 222 
and 223 of the case itself. I don’t know what het- 
ter authority we could give than that. 

The Court: On Instruction No. 2, on line 15, 
IT will change ‘“‘which serves’”’ to read ‘‘which may 
serve ;’’ and also ‘‘which prevents” to read ‘which 
may prevent.’? So that latter part will read ‘“‘a 
floor which may serve the function of increasing 
the stability and firmness of market prices and 
which may prevent the determination of those prices 
by free competition alone.”’ 

Mr. Kenny: This also, as the other instruction, 
does not give the jury any guidance as to what mar- 
ket we are talking about. 
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Mr. Dixon: It is the only market charged in the 
indictment. [99] 

The Court: Very well. The objections to In- 
struction No. 2 are overruled with the changes noted, 
the addition of those two words. 

Now we come down to Instruction No. 4. 

Mr. Kenny: No. 3. 

The Court: No. 4. No. 3 comes in later. I 
will read this portion of the text of the act first and 
then follow with this. 

Mr. Kenny: My first objection would be at lne 
8, ‘‘at which the association itself or as sales agent 
for its members.’’ Now that clearly does not take 
into consideration the Stark County case and nu- 
merous other cases of bargaining cooperatives, 
where it is merely a cooperative agency. 

The Court: It is a sales agency. That is what 
they are doing. 

Mr. Kenny: They are not selling. Thev don’t 
take title. 

The Court: They are a sales agent for its mem- 
bers. I can strike out ‘‘sells the fish,’’ or is it vour 
theory that they must take title to the fish? 

Mr. Dixon: They are selling the fish caught by 
the members, your Honor. They are selling it di- 
rectly or as sales agents. I don’t think the ques- 
tion of title enters into it there at all. 

The Court: This must be confusing then—‘‘en- 
ter into a contract with a buyer of fish which [100] 
provides for and then fixes the price at which the 
association itself or as sales agent for its members 
sells the fish * * *”’ 
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Mr. Kenny: Your Honor wipes out every bar- 
gaining right then. 

The Court: I do not think so. 

Mr. Margolis: But they don’t have to sell the 
fish. They can bargain for the fish, the price at 
which the fish can be sold. 

The Court: What is the difference? 

Mz. Margolis: They are going to make a differ- 
ence on it. 

Mr. Kenny: That is what the Government is go- 
ing to make a difference on. In other words, there 
are dozens, in every perishable commodity there are 
dozens of bargaining cooperatives. We have given 
you numerous citations to that effect. And it is a 
common practice, particularly in the perishable 
commodity field. At which the association itself 
sells the fish or negotiates for prices at which the 
members sell and deliver the fish. 

The Court: Suppose at line 8, ‘‘at which @ihe 
association itself or as sales agent for its members,’’ 
suppose we strike out and say “‘which provides for 
and fixes the prices at which the fish caught by the 
members of the association is sold to a buyer.”’ 

Mr. Kenny: Good. 

My. Rubin: I don’t think that is the law, [10m] 
your Honor please. I don’t think that a coopera- 
tive has the power to do that. A cooperative either 
functions as a business organization or as a sales 
agent. 

The Court: I leave ‘‘sales agent’’ in there. 

Mr. Rubin: Their sole function in this particu- 
lar case is that they are simply negotiating the price 
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at which its members will sell to the dealers, and 
that is all the evidence here shows. 

Mr. Kenny: That is right. 

Mr. Rubin: We submit that that isn’t the thing 
that the Fisheries Marketing Act contemplates at 
all. That isn’t marketing. 

Mr. Kenny: How does the Crenieiit over- 
come the definition of marketing, because in Dr. 
Schneider’s testimony 

Mr. Rubin: Dr. Schneider’s testimony isn’t in 
evidence, in the first place; and in the second place 
this little pamphlet that you submitted yourself to 
the Court indicates that an organization of some 


sort is necessary, and it distinguishes between the 
bargaining agent type of labor union organization, 
with respect to canneries and with respect to fresh 
market dealers. 

Mr. Kenny: I have also submitted Stockdyke’s 
book in which he refers to bargaining cooperatives. 
I have told the Court, and he knows, of three dairy 
cooperatives right here in this county that operate 
that way, one in San Diego, one in seed and 
another one. [102] 

Mr. Dixon: Rather than sales agent? 

Mr. Rubin: I don’t know how they function in 
detail, but we do know how this organization fune- 
tions in detail and we don’t think those come into 
this at all. As a matter of fact, they sa be ille- 
gal, as far as I know. 

Mr. Kenny: Will you yield for two minutes? 

I think that this is tremendously important that 


1856 Local 36, Int’?l Fishermen and 


we come to grips with this one because this is one 
where the Government is either very right or a lot 
of people are very wrong. And; as I say, it is in 
the Farm Security booklet. Judge Holbrook’s book 
refers to this type of a bargaining cooperative, and 
it is referred to in Stockdyke’s book and it is re- 
ferred to in the book on Economies of Cooperatives, 
and also the definition is given in Exhibit GG-1 for 
identification. I haven’t it before me, but it is very 
clear. And these books weren’t written for the ease, 
they were published in 1937 and 1936. It is prob- 
ably the most critical legal question that we have 
been confronted with here. 

The Court: Beginning on line 5, ‘‘when formed 
for such purposes, an association may,’’ then quot- 
ing the law, ‘‘have marketing agencies in common 
and such associations and its members may [103] 
make the necessary contracts and agreements to 
effect the purposes of marketing.’’ Have you the 
law before you there? 

Mr. Dixon: Yes, your Honor. 

Mr. Rubin: Of course there again we are dia- 
metrically opposed in argument to the jury as to 
what constitutes marketing. 

The Court: They are going to have to decide 
that, I think. 

Mr. Rubin: Is that a question of fact, how mar- 
keting is construed ? 

The Court: Maybe not. 

Mr. Dixon: As I indicated before, I gave con- 
siderable extended thought and consideration to this 
instruction. 
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Mr. Kenny: Your Honor, if you will recall in 
the Stockdyke book he mentions financing coopera- 
tives and he says, the bargaining cooperative doesn’t 
need any financing because it merely bargains and 
the members deliver directly. 

The Court: Yes. He talked about not having an 
office. 

Mr. Rubin: But the word ‘‘bargaining’’ is in- 
terpreted by the author of that book. The term 
‘‘bargaining’’ can refer to a lot of situations. They 
may be the principals and the beneficiaries of that 
bargaining and not the parties of the bargaining. 


eS aa * 


Mr. Kenny: Your Honor, in this regard we were 
to consider our proposed Instructions 8-8 and 8-12, 
which does have the matter of the bargaining agent 
or sales representative. There is language in our 
S-12 which might be helpful. 


* %* * 


The Court: Let me see if this would resolve the 
differences: ‘‘When formed for such purposes, ’’— 
there isn’t any evidence here that an organization 
was collectively catching their fish or preparing it 
or processing it or handling it? [105] 

Mr. Kenny: That is right. 

The Court: There is only the marketing. 

Mr. Margolis: One of the things, when you 
come right down to it there, I think it should read 
‘‘when formed for any such purpose’’ instead of 
‘for such purposes.’’ . 

Mr. Kenny: Any of such purposes? 
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Mr. Margolis: Because obviously it doesn’t re- 
quire them to collectively catch, collectively pro- 
duce, collectively prepare for market, collectively 
process to collectively handle. 

The Court: The statute uses it in the conjunc- 
tive. 

Mr. Margolis: Yes, your Honor, but it is a per- 
missive statute. It says they may do all of these 
things. If they do something less than the statute 
permits, that is all right. Otherwise then what it 
means is if they caught and marketed but did not 
process the act would not apply. 

The Court: No. Leave that as it is and say, 
‘When formed for such purposes, such an associa- 
tion may, on behalf of its members, maintain mar- 
keting agents for the products of its members and 
may make the necessary contracts and agreements 
to effect such marketing.’’ 

Mr. Kenny: I am behind vou here. 

The Court: The language is in the act. ‘‘Such 
as, may have marketing agencies in common and 
such associations and their members may [107] 
make the necessary contracts and agreements to ef- 
fect such purposes.’’ 

Mr. Kenny: We are still behind you. 

The Court: I am just reading the law here. 

Mr. Margolis: I wonder if we could have read 
back the language which your Honor suggested. 

The Court: I can give it to you. ‘‘When formed 
for such purposes, such an association may, on he- 
half of its members, maintain marketing agencies 
for the produets of its members and may make the 
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necessary contracts and agreements to effect the 
purposes of the association.”’ | 

Mr. Kenny: That leaves to the jury the decision 
of whether there is a cooperative marketing agency, 
which is a question of fact. 

Mr. Rubin: The word ‘‘marketing agency’’ a 
don’t think would be helpful to the jury, in my 
humble opinion, if your Honor please, because they 
are going to argue that this is just a marketing 
agency and we are going to have to say that they 
must do more than fix the price at which their 
members will indvidiually sell to the dealers. That 
will be the argument made before the jury. [107] 

%* * * 

The Court: Do you see any objection to that? 
That is taking the language of the statute. 

Mr. Dixon: The only objection I see to it, your 
Honor, and that is the reason we made this instruc- 
tion in the form we did, was that the jury may not 
know what the instruction encompasses. They may 
be confused by it and may come back and ask for 
further instruction from the Court. 

The Court: I do not see how this language that 
IT have lifted from the act is any more confusing 
than the language that you have. I am inclined to 
doubt that to come within the provision of this act 
the association must take title. 

Mr. Dixon: I don’t think so. They can act as 
a sales agent, and that is precisely what they do. 
But they are selling something, because that is the 
purpose of the cooperaative act, to enable them to 
pool together to sell their products, and that is why 
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we feel that if they don’t sell anything, or act as a 
sales agent for any of their members in selling any- 
thing, that they are not a cooperative. 

Mr. Kenny: You have got your hands full if 
that is the case. You have them all over western 
America. And there are long discussions in [108] 
all the books about the question of taking title. 

Mr. Rubin: They can sell on behalf of the mem- 
bers; they don’t have to take title. 

The Court: Why not say, ‘‘The association itself 
or as sales agent for its members sells on behalf of 
its members the fish caught ?’’ 

Mr. Rubin: I think that is perfectly all right, 
and that is the law. 

Mr. Kenny: Your Honor, that is the vice in this 
thing. They don’t have to sell on behalf of the mem- 
bers. They merely fix the price at which the mem- 
bers do sell and deliver. That is the vice of the 
thing and the language of the statute—we have it 
here—but if the Government prevails they would 
have you put something in the statute that is not 
in it. 

Mr. Rubin: The whole purpose of these coopera- 
tive statutes, 1f your Honor, please, is to give these 
people the combined power as though they were a 
separate entity to compete with large cooperative 
groups. 

Mr. Margolis: They do it through bargaining. 
That is one of the most accurate statements you 
have made. We agree with you. 

Mr. Rubin: We submit that the stockholders 
of a corporation don’t sell the produets; the cor- 
poration sells the products. [109] 
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Mr. Kenny: ‘his is the onerous implication of 
the Government’s position, and that is that they 
want them to be a much more integrated combina- 
tion than the one that they are. 

Mr. Rubin: That is right. 

Mr. Kenny: I think that really flies against the 
philosophy of the antitrust law. 

Mr. Rubin: That is something else again. You 
have to have some entity there that can be held re- 
sponsible for these things. That is the purpose of 
this. 

% Be * 

The Court: I think that this would be an aecu- 
rate statement, ‘‘sells on behalf of its members the 
fish caught by the members.’’ That is on line 8 
after the word ‘‘sells.’’ 

Mr. Kenny: We have written all this other in. 
Is that out now? 

The Court: I think that is better. The way. it 
is here now ‘‘may on behalf of its members main- 
tain marketing agencies for the products of its 
members and may make the necessary contracts 
and agreements to effect the purposes of the asso- 
ciation.’’ [110] 

Mr. Kenny: Yes. 

The Court: J am inclined to think that is a lit- 
tle more confusing than the last one. 

Mr. Rubin: So it reads how now, vour Honor? 

Mr. Margolis: Referring to your language. 

The Court: I am referring to my language. 

Mr. Margolis: To be left in? 

The Court: To be left out and the instruction 
given as it is. 
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Mr. Margolis: Do I understand by your Honor’s 
instruction to mean that the intent of this instruc- 
tion is to savy to the jury that an association which 
collectively bargains for its members to set the 
price at which the members will sell their products 
does not come within the purview of the Fisher- 
men’s Marketing Act? 

The Court: That is not what this says. 

Mr. Margolis: That is the effect of it. 

The Court: What I am saving is that the price 
at which the association itself or as sales agent for 
its members sells on behalf of the members the fish 
caught by the members of the association. 

Mr. Margolis: But, vour Honor, the effect of 
that then—I think we are entitled to know whether 
that is your Honor’s intent—the effect of that is 
to say to the jury that a bargaining ageney fixing 
the prices at which members sell their product [111] 
cannot be covered by the Fishermen's Marketing 
Act. Maybe that is what your honor has in mind. 

Mr. Rubin: I think your Honor’s statement is 
an exact statement of the law. 

The Court: I think under the law here as it is 
written, and as I read it, that this instruction ac- 
curately describes it. 

Mr. Margolis: May I ask your Honor this ques- 
tion—I would like to understand that one thing 
because we are going to have to be guided in our 
argument by these instructions—it is our conten- 
tion that a collectively bargaining agency that sim- 
ply collectively bargains for prices may come under 
the act if it conforms to the other provisions of the 
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act, may come under the act. Now TI think we 
ought to know whether your Honor’s instruction is 
intended to preclude that. 

The Court: I think on the position you have just 
stated that that is a matter of argument and I 
doubt if I can or should formulate an instruction 
to the jury that goes beyond this. Of course you 
have to keep in mind that the rest of this instruc- 
tion here elaborates upon this first sentence. 

Mr. Margolis: If vour Honor please, if it is a 
matter for argument 

The Court: Now if I instruct the jury in this, 
that it is a sales agent, that it may be an association 
which itself or as sales agent sells on behalf of [112] 
its members the fish caught by the members of the 
association, then the jury has to decide whether 
or not they did or did not sell on behalf of its mem- 
bers from the evidence in this case. 

Mr. Margolis: But the point is, vour Honor, 
does that mean that they must sell, actually sell, the 
fish ? 

The Court: You mean, do they have to take each 
fish and sell it? 


% * * 


Mr. Margolis: That is what the Government is 
going to argue that your language means. - 

The Court: That they must take the title to the 
fish ? es 

Mr. Rubin: No. 

Mr. Margolis: Or that they must actually say, 
“We are selling you a boatload of fish.’ But they 
cannot bargain to say, ‘‘For the fish that is sold you 
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for the next year or for the next six months you will 
pay a certain price.’’ That you can’t do. 

The Court: I think your latter statement is not 
the law, that they cannot under the Fishermen’s 
Marketing Act sit down and bargain that the price 
of fish for a year shall be such-and-such and so-and- 
so, or fix a formula for fixing it. I think that, as 
this instruction points out, they must be arrived 


? 


at by free and voluntary negotiations so that the 
competitive element enters into it from time to time 
as the fish are sold. [113] 

Mr. Kenny: Let me get this straight, your Hon- 
or. What they are bargaining for or selling is fu- 
tures in fish. The fish has not been caught. It is 
just as the milk has not been produced from the 
cow, or the crop has not been harvested. I take 
it that your Honor is not saying that it would be a 
violation of the marketing act to sell in advance. 

The Court: Of catching? 

Mr. Kenny: Of catching. 

The Court: I am not saying that. 

Mr. Kenny: That is good. 

Mr. Margolis: I wonder then, ‘‘sells the fish 
caught or to be caught,’’ if that isn’t better. 

Mr. Kenny: That would help. 

Mr. Margolis: At least that ought to be in there. 

Mr. Kenny: Caught or to be caught. That would 
be a great help, your Honor. 

* * * 

The Court: All right. Caught or to be caught 
by the members. 

Very well. Tet’s go on. 
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Mr. Kenny: Of course I like ‘‘free and volun- 
tary’’ if it means as within the language of the Al- 
len Bradley case and others. In other words, 1 
take it your Honor is meaning by that instruction 
that they must not collusively rig up a deal [114] 
with the middleman because if they freely and vol- 
untarily and openly negotiate I think perhaps—— 

Mr. Margolis: The trouble is that that would be 
construed as meaning if you have picketing then 
it ceases to be free and voluntary. 

Mr. Rubin: That is correct. That is precisely 
our position there, that that is not permitted within 
the exception to the Sherman Act. 

Mr. Dixon: Not as a cooperative. 

Mr. Margolis: That gets down to whether that 
constitutional mght extends to others, and the lan- 
guage if it is left in there will be used by the Gov- 
ernment precisely for that purpose. | 

Mr. Kenny: If the language is meant to mean 
that they can’t conspire vertically and enter into 
agreements that are collusive and not agreements 
that are obtained as the result of open bargaining, 
that is one thing. That is what I read into it. 

The Court: Down on line 17 I think that I 
should strike out the word ‘‘coercive’’—do not make 
your changes on that until I finish—‘‘enter into such 
a contract by coercive practices and tactics which 
are not free and voluntary.”’ ; 

Mr. Margolis: There is a question of what that 
will mean to the jury. [115] 

The Court: They have to decide that just as in 
all kinds of cases they have to decide whether the 
fellow is guilty or not guilty. 
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Mr. Margolis: I wonder if there couldn’t be a 
sentence added there, that to use the words ‘‘free 
and voluntary’’ is in contradistinction of a collusive 
combination. 

ey * * 

Mr. Rubin: We are talking about two different 
things now, counsel. One is an Allen Bradley case 
and the other is the means used. 

Mr. Kenny: We read Allen Bradley into the 
language and you read Lowe v Lawler into it. 

Mr. Rubin: I think the Allen Bradley matter 
is included also later on. 

Mr. Margolis: The problem, as I see it, is that 
the way this thing will be left the Government will 
argue that what that instruction meaus is that if 
you get a contract as a result of picketing, that 
picketing is a coercive tactic, or that such a con- 
tract is not a free and voluntary contract. 

The Court: I think the next one straightens it 
out: “‘Such a contract entered into between the de- 
fendant association and a buyer or buyers of fish 
under the latter circumstances would be one in which 
the price was fixed by one party to the contract 
and the price would therefore be an arbitrary, [117] 
artificial and non-competitive price.”’ 

Mr. Kenny: That is quite true, but the evidence 
shows that they were seeking an agreement of two 
parties. 

The Court: The jury has to decide that. 

Mr. Dixon: That is right. 

The Court: The jury has to decide whether it 
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was fixed by one party. In other words, it is not 
free and voluntary if one party comes in and says, 
‘‘Pay this or else.’”’ 

Mr. Kenny: Or else no fish. 

The Court: Or else anything. 

Mr. Margolis: I am just wondering if we have 
to apply that to the cases to determine what your 
Honor means. Does that mean if a bargaining 
association of this kind presents a contract and 
says, ‘‘ These are our demands, we won’t deliver fish 
to you unless you pay us this price,’’ and the dealer 
then says, ‘‘All right, in order to get fish I will 
enter into such a contract’’—— 

The Court: That is what the charge is here. 

Mr. Margolis: Taking those as the accepted 
facts 

Mr. Dixon: That is what the jury is to decide. 

Mr. Margolis: Taking those as the accepted 
facts, would that be a free and voluntary con- 
tract? 

The Court: The Government is charging here 
that it was a conspiracy to obtain just a contract 
in just such a fashion and that it is violation of the 
law. [117] 

Mr. Margolis: I am talking now about what your 
Honor’s instruction means. 

The Court: I know, but my instruction is try- 
ing to at least be consistent. 

Mr. Margolis: My only problem is that I am 
trying to find out—you see, free and voluntary can 
have so many different meanings. Free and vol- 
untary can mean 
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Mr. Dixon: ‘That is for the jury to deme 

The Court: I think that is for the jury to decide. 

Mr. Dixon: As I said, your Honor, we don’t 
think the defendants have brought themselves even 
to a position, from an evidentiary point of view, 
where they would be legally entitled as a matter of 
law for this instruction, but since it is their de- 
feuse, if the jury thinks it is a defense, I think 
they are entitled to have it at least submitted to 
the jury in the interests of the defense going to the 
jury, even though from a practical point of view, 
or from our point of view, there isn’t any evidence 
at all to support the defense. 

My. Margolis: I don’t see how there can be a 
contract in which the price is fixed by one party. 
And a contract is an agreement. The whole thing 
to me just doesn’t make sense. 

The Court: Lots of contracts have been entered 
into that people have had sect aside because they 
were not free and voluntary. [118] 

* & * 

Myr. Margolis: I wonder if it would be neces- 
sary at this time to restate our objections or may 
our agreement be considered as objections ? 

The Court: Yes. Surely. What I had intended 
to do in connection with the record in the case was 
to go instead of signing all of these instructions 
and indicating on each of them, to have this portion 
of the transcript become the part of the file and 
take the place of any written rulings of the judge 
on the instructions, and the instructions as read to 
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the jury and transcribed by the reporter to be in 
the instructions given rather than to sign ‘‘refused,’’ 
and so forth. 

Mr. Margolis: That is very good. [119] 

The Court: In this way this gets in all of your 
argument. 

Mr. Margolis: All of our argument is consid- 
ered as made in objection form then? 

The Court: That is right. 

Mr. Kenny: And of course our proposed in- 
structions will be part of the record, your Honor? 

The Court: They will all be here. 

Now I will read that first portion of vour S-11 

just before that and follow with Government’s In- 
struction No. 4. 

Now Government’s Instruction No. 5, everybody 
agrees to that, so we will just pass on. 

Mr. Kenny: I can’t seem to lay mv hands on it. 

The Court: We will have a short recess. 


(Short recess. ) 


The Court: We will now take up Government’s 
Instruction No. 5. 

Mr. Kenney: That is where we start parting com- 
pany with the Government as this is generally used 
and understood, that is, beginning on line 7, the 
third sentence of the first paragraph. 

Mr. Dixon: That is Justice Frankfurter’s con- 
clusion. 

Mr. Kenny: ‘The point is, it doesn’t make any 
difference how the term is generally used. 
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The Court: I was thinking that the next [120] 
sentence explains it without that sentence. 

Mr. Kenny: It certainly would be better. 

The Court: I think that is sufficient here. 

Mr. Dixon: I think, your Honor, that is prob- 
ably correct. 

Mr. Margolis: The word ‘‘independent produc- 
er's’’ is from the Hinton case? 

Mr. Dixon: No. 

Mr. Margolis: It is inserted here. 

Mr. Dixon: It is from Note 5. You will find 
the reference on page 976. 

Mr. Margolis: But not the words ‘‘independent 
producers.’’ 

Mr. Dixon: Yes, I think it is in there. 

Myr. Rubin: I think it is too. 

Mr. Dixon: It is some time since I read it, but 
we can quickly find out. 

Mr. Margolis: First of all, our feeling about 
the thing is that this instruction is completely un- 
necessary because the question, as we see it, is not 
whether Local 36 is a labor union but whether Local 
36 is composed of persons who are selling their la- 
bor, and if so, labor not being a commodity, whether 
von call it a labor union as that term is used is 
immaterial. 

Mr. Kenny: In other words, we are not press- 
ing the Norris-LaGuardia Act in this case. [121] 

Mr. Margolis: That is right. That was a Nor- 
ris-LaGuardia Act case. 

Mr. Kenny: Nor are we pressing Section 20 of 
the Clayton Act. 
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Mr. Margolis: We are pressing Section 6 and 
particularly that portion of Section 6 which talks 
about labor not being a commodity. The Hinton 
ease was written with special reference to the Nor- 
ris-LaGuardia Act in which it was absolutely neces- 
sary to determine whether or not the association 
was a labor union. That went to the very heart of 
the case. We are not claiming any exemption on 
that basis. We are relying on Section 6 of the Clay- 
ton Act, and this simply avoids that issue because 

the issue under Section 6 of the Clayton Act we 
are referring to is that labor is not a commodity. 

The Court: I think that sentence beginning with 
the words ‘‘as that term is generally used’’ on line 
7 down to line 10 ending with ‘‘to some employer,”’ 
ean and should probably come out. 

Mr. Kenny: Well, now, the next sentence, it 
seems to me that that isn’t the law, that is, there 
eould be and are self-employed groups who are 
labor unions. Witness the Hearst v NLRB deci- 
sion. 

It seems to me the Government has made its point 
by getting in the second sentence where it says, ‘‘the 
fact that said defendant association may refer to, 
act as, or call itself a labor union does not in [122] 
and of itself make said association a labor union,”’ 
but they are treading on ground that is not legally 
secure when they rule out self-employed persons 
from a labor union. 

And, as I say, you have the newsboys case and 
you have the case of the Hard Rock Miners and — 
others who are what thev call leasers and to that 


1872 Local 36, Int’l Fishermen and 


extent self-employed but are labor unions. I think 
that the Government is asking for some here 
that just isn’t the law. 

Mr. Dixon: Even those persons as indicated, 
those latter persons, stand in the relationship of an 
employee to some employer. 

Mr. Kenny: No, the eases turn on the differences 
in bargaining power. 

Mr. Rubin: No. The Milk Wagon Drivers case 
doesn’t turn on that point. They call themselves 
employees in the contract. They said they were 
just technically independent contractors. 

Mr. Margolis: What they call themselves doesn’t 
make any difference. 

Mr. Dixon: JI am saying the Court took those 
facts into consideration in determining whether or 
not they are independent: contractors or technically 
employees. ‘They said in that case that the fact 
that they nominally owned their own trucks, and 
so forth, that they weren’t considered as employees. 
They were considered as employees m that case, in 
the Milk Wagon Drivers case. [123] 

The Hinton case expressly distinguishes those 
cases. 

Mr. Margolis: But they were technically self- 
employed, but for the purpose of the Wagner Act, 
for example, for purposes of other acts, they are 
treated the same as people who are employees. The 
point is, you can be self-employed for one purpose 
and an employee for another purpose. 

Mr. Kenny: Not only that, but vou can be self- 
employed for one purpose and band vourselves to- 
gether to act collectively. 


Allied Workers, et al. vs. U.S. A. 1873 


Mr. Rubin: This whole issue is important only 
with respect to whether or not a labor dispute 
exists. 

Mr. Dixon: That is right: 

Mr. Margolis: As I said, we think this is an in- 
correct statement of the law. 

Mr. Kenny: If we were urging here a Norvris- 
LaGuardia Act defense, that would be another mat- 
ter, but there have been no instructions from us 
on that. 

Mr. Margolis: We are relying on Section 6 of 
the Clayton Act. 

Mr. Dixon: Our position on Section 6-is that 
that in and of itself does not take collective organi- 
zations of labor, laborers, whatever you want to eall 
them, horticultural workers, and so forth, outside 
the Sherman Act and that was the reason the cases 
indicated for the passage of the Fisheries [12+] 
Marketing Act and the Agricultural and Horticul- 
tural Act. 

Mr. Kenny: That wasn’t the reason. 

Mr. Rubin: This is sort of over-the-counter dis- 
cussion but how can vou consider Section 6 of the 
Clayton Act without considering the subsequent 
cases that construed that act, such as Loewe v Law- 
ler, and so forth? 

Mr. Margolis: Loewe v Lawler was before that. 

Mr. Rubin: I mean these subsequent cases that 
followed the cases and the Clayton Act with respect 
to their exemptions, and so forth, which gave rise 
to the necessity of the Norris-LaGuardia Act. I 
don’t see how you can take the act itself and stop 
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at that point, because if you are going to take that 
act then you also have to take the Supreme Court 
decisions that construe that act. 

Mr. Margolis: The interpretation of the Clayton 
Act today is far different than it was in the early 
cases that were decided. 

Mr. Rubin: Only because of the Norris-LaGuar- 
dia Act, which you are disavowing. I agree with 
you. J am a lot closer to vour position than you 
think I am, but you did disavow that act. 

Mr. Kenny: If the Government wants to extend 
the Norris-LaGuardia Act to us and say we have a 
possible defense under it and we have some possible 
instructions about labor disputes, and so forth, then 
maybe this sort of thing would be the subject [125] 
of discussion. But that isn’t before us here. 

The Court: If I strike out that sentence and 
change the next sentence, ‘‘An association of inde- 
pendent producers or of persons who are self-eni- 
ploved,’’ and then change the ‘‘or’’ to say, “‘and 
who are engaged in business on and for their own 
account and profit, free from such controls as an 
employer ordinarily exercises over a person who is 
an employee, would not be a labor union.”’ 

Mr. Kenny: That would be all right if you 
added the language which we have in No. 8. 

The Court: I have No. 8 before me. Do you 
have it? 

Mr. Kenny: Yes, the third paragraph of No. 8 
says, ‘‘Such a cireumstance legally exists where the 
so-called independent contractor or businessman 
gains his livelihood as the result of his own Jabor 
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aud the use of his own tools and where, as an indi- 
vidual,’’—and this is the thing we need—‘he lacks 
equal bargaining power in his dealing with those 
from whom his livelihood is gained.”? That is Jus- 
tice Rutledge’s language. 

The Court: No, I just looked at your Instrué- 
tion No. 8 again. I do not think it fits here. I think 
that this would cure the basis of your objection. 
Do you have that language? 

Mr. Dixon: Yes, your Honor. 

The Court: ‘‘An association of independent pro- 
ducers or of persons who are self-employed [126] 
and who are engaged in business on and for their 
own account and profit, free from such controls as 
an employer ordinarily exercises over a person who 
is an employee, would not be a labor union.” 

Mr. Rubin: I think that covers the Hearst case 
and the Milk Wagon Drivers case. 

Mr. Dixon: In other words, strike out beginning 
line 7 with the words “‘as that term?”’ 

The Court: ‘As that term is generally used,”’ 
and ending with the word ‘‘emplover”’ on line 10. 

You do not agree with that, I take it, and object 
to it on all the grounds stated ? 

Mr. Kenny: That is right. It doesn’t go the 
whole way, as we see it. 

The Court: I think it covers the basis of your 
objection. Let us pass to the next paragraph. 

Now you come here to the individual, it seems to 
me, and takes care of the objection which you have 
been making, except that I think this isn’t quite 
correct. 
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Mr. Margolis: This says ‘‘persons who work for 
wages or salaries, that is to say, are employees of 
the fish dealers,’’ which is a departure from the 
language which your Honor just outlined, it seems 
to me. 

Mr. Dixon: The latter part of that, “‘or who 
stand in the relationship of employees to the fish 
dealers,’’ is intended to cover your latter situation. 

Mr. Margolis: It seems to me that it is Just con- 
fusing to have it—you see, you have, “‘that is to 
say.’’ In other words, you equate wages and sal- 
aries and employee relationship. 

Mr. Dixon: It ‘‘consists of persons who work 
for wages or salaries, that is to say,”’ ete., or “‘con- 
sists of persons * * * who stand in the relationship 
of employees to the fish dealers.’’ 

Mr. Kenny: The difficulty with this next sen- 
tence is that it purports to be an instruction favor- 
able to the defendants. In other words, the Court 
after the comma goes on to say you ‘‘may join to- 
gether and carry on,’’ and so forth. 

Mr. Margolis: I think what ought to be stricken 
is “consists of persons who * * * are employees of 
the fish dealers or who stand in the relationship of 
employees to the fish dealers.’’ 

The Court: J think that would be enough, ‘‘con- 
sists of persons * * * who stand in the relationship 
of employees to the fish dealers.’? I think that 
would be sufficient. 

‘Mr. Dixon: All right. 

The Court: So we will strike out ‘‘who work 
for wages or salaries, that is to say, are emplovees 
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of the fish dealers or,’’ so that it now will read ‘‘con- 
sists of persons who stand in the relationship [128] 
of employees to the fish dealers, I charge you that 
the members of said association may join together 
and carry on acts to effect changes in the terms 
and conditions of their employment, even though 
their acts may affect or obstruct interstate or for- 
eign commerce and that in doing so they would be 
pursuing a legitimate objective, period.”’ 

Mr. Margolis: Where is that? 

The Court: Line 21. I strike out the words ‘‘of 
a labor union.’’? That then meets your objection 
that the individuals are not covered. 

Mr. Margolis: Of course we think what should 
be added there, your Honor, in addition to stand- 
ing in the relationship of employees to the fish deal- 
ers, ‘‘or who are selling their labor.’’ 

Mr. Kenny: Products of their labor. 

The Court: No. 

Mr. Margolis: Or the products of their labor. 
Either one of those two ought to go in. 

Mr. Kenny: The word ‘‘only’”’ I think in line 
23 is objectionable because it does not include the 
other permissible restraints by joint action. 

Mr. Dixon: Such as? 

Mr. Kenny: The Fishermen’s Cooperative. 

Mr. Dixon: No. That has been covered in pre- 
vious instructions. This is a labor union instruc- 
tion. That is what you claim you are. [129] 

The Court: ‘I think this is related to this mat- 
ter. 
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Mr. Margolis: I think from line 31 on to the 
eud of that paragraph should be stricken. That is 
just the reverse of the other. 

Mr. Kenny: You have stated the law and the 
rest of it is a formula for finding people guilty. 

Mr. Dixon: No, I don’t agree with vou. 

Mr. Rubin: That is a statement of what the law 
is. 

My. Margolis: It is harrowing what has pre- 
viously been said, because under your definition it is 
possible that prices, for example prices of newspa- 
pers, are boiled down to wages and when the news- 
boys get into a dispute with the newspapers over 
what price thev shall pay the newspaper owners, 
for their newspapers, they do not cease to he em- 
ployees. The Wagner Act says thev still shall 
apply. 

Mr. Rubin: But it says they must find that it 
shall not affect the employer-employee relationship. 
That is part of the findings. 

Mr. Dixon: We previously pointed out the con- 
ditions under which you are protected, and then 
since you still claim you are a labor union we have 
to follow out with the other situation in fairness to 
balance the instruction. It would he one-sided 
otherwise. 

Mr. Kenny: Then the last paragraph, I think 
your Honor indicated some disagreement with [130] 
while we were discussing the other motion to dis- 
miss. That is clearly an attempt to hold that if 
boat owners and non-boat owners are in the same 
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union, that is a vertical conspiracy under the 
Brimms case and the Allen Bradley case. 

Mr. Dixon: Which we believe is the law, your 
Honor. 

Mr. Rubin: Surely. 

The Court: I think that is the law, but that 
isn’t the basis upon which you charge it. 

Mr. Kenny: Precisely. 

The Court: You allege that they are independent 
businessmen; you do not allege that it is a combi- 
nation of independent businessmen and the others. 

Mr. Dixon: But you have a situation here where 
vou have the record showing about 54 per cent of 
them regard themselves as self-employed, and cer- 
tainly if the balance of them have combined, even 
though they are employed with somebody else and 
they are therefore properly engaged in the activi- 
ties or are members of a labor union, that type of 
a combination would, under the Allen Bradley case, 
be an illegal combination. 

The Court: J think it would be, but I do not 
think that that is what you charge. 

Mr. Dixon: For the purpose of presenting the 
position of the Government, you really have to have 
the situation covered because otherwise the jury 
might well conclude, this is an organization of busi- 
nessmen but the instructions don’t cover the [131] 
other possibility, and therefore since they are a 
labor union perhaps because they have got em- 
ployees in it, and the record shows that they have 
people in there who regard themselves as enmloyees. 
whether for the canners or anvbodvy else, that if 
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they combined with independent producers or in- 
dependent businessmen, so-called, we think that the 
Allen Bradley case would apply if they eombined in 
some organization. 

Mr. Rubin: Don’t forget that Instruction No. 5 
is to be preceded by Section 6 of the Clayton Act. 
Now with that in mind, Section 6 of the Clayton Act 
talks about legitimate objectives of these labor 
groups, and the Allen Bradley case was specific on 
the question as to these unholy alliances between 
labor and non-labor groups. That is the reason 
this is important. If they have the statute there 
then we have a right to show the modification of 
the statute by the Allen Bradley case. It might be 
a legitimate objective of labor, and that was true 
in the Allen Bradley case, but where it is a legiti- 
mate objective of labor, even so it is songht to be 
obtained in combination with a self-employed group, 
then that is illegal. 

Mr. Kenny: Without debating the law, it is 
still a brand-new law and a different conspiracy 
than one alleged in the indictment. 

Mr. Rubin: No, it simply modifies the instruc- 
tion that you want for your defense. [132] 

The Court: If think it is covered because I say, 
‘‘An association of independent producers or of per- 
sons who are self-emploved and who are engaged 
in business on and for their own account and profit, 
free from such controls as an employer ordinarily 
exercises over a person who is an employee, would 
not be a labor union.’’ Now that covers the self- 
emploved phase and the man apparently who is a 


Allied Workers, et al. vs. U.S. A. 1881 


fisherman who shares without owning his boat who 
regards himself as self-employed. 

Mr. Rubin: If that were the situation and that 
were the avowal by these defendants, why then I 
grant you we would not have the necessity for that 
paragraph. But I don’t think that is what it will 
be. I don’t know. 

The Court: I think that is a matter of argu- 
ment. 

Mr. Rubin: They are going to argue, ‘‘let’s say 
we have 54 per cent who are self-employed,’’ and 
then they will say, ‘‘well, let’s talk about the other 
54 per cent who are employed.’’ By whom are they 
employed? Well, they are either employed by one 
of two groups, either emploved by the boat owners 
or they are going to boat owners,”’ or they are going 
to contend they are employed by the fish dealers. 
And that will be the sole purpose of talking about 
labor at all. In either case, whether employed by 
the boat owners or the fish dealers, if there is a 
combination between those emplovees, if they are 
employees—and they will so argue, IT assume—and 
non-employees, then of course that is illegal [133] 
under the Allen Bradley case. 

Mr. Margolis: You have to indict therm on that. 
Let’s assume that is the correct law, which we don’t 
agree with, then they would have to he indicted on 
that charge. 

Mr. Rubin: Because what we are » endeavoring 
to do is refute your defense. Your matter is de- 
fensive matter. We don’t have to indict them on 
that. 
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Mr. Margolis: But you charge a combination 
of businessmen. 

Mr. Rubin: That is right. 

Mr. Margolis: Then you ask a conviction on the 
basis that it is a combination of businessmen and 
non-businessmen. 

Mr. Rubin: No. What we say is this, if you 
eontend the evidence shows that there are em- 
ployees here who weren’t businessmen, our position 
is that even if that were so these employees do not 
have the right to combine with the businessmen, as 
we have shown under the Allen Bradley ease. 

Mr. Margolis: And because of that combina- 
tion 

Mr. Rubin: Because of that combination you do 
not have the defense of Section 6 of the Clayton 
Act. It is a defensive matter. 

Mr. Dixon: It is not a question of charging a 
separate violation here. 

Mr. Rubin: If you will stipulate in the record 
that the crew members who are not self-employed 
are joint venturers or partners, this whole thing 
can go out, I think. But you won’t do it [184] 
because you are going to argue it. 

Mr. Kenny: They are not joint venturers. 

Mr. Rubin: Who are they employees of, would 
you say? The boat owner? 

Mr. Kenny: I don’t say that thev necessarily 
have to be on a regular pay roll. 

Mr. Rubin: Who are they like emplovees of? 

Mv. Margolis: We say the relation between none 
of these fishermen is the same. There is no differ- 
ence between the boat owner and the non-boat 
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owner. One man happens to own the tools with 
which all of them work, that is all. 

But here this adds a brand-new charge to the in- 
dictment, a new kind of a thing that we weren’t 
apparently charged with and we weren’t prepared 
to defend against, and weren’t given any notice of. 

Mr. Dixon: There is no notice required. ‘he 


facts are 
Mr. Rubin: Justa second. With that last state- 
ment maybe we ean check it. 


(Conference between counsel.) 


Mr. Kenny: If this practice of boat owners and 
boat pullers acting jointly in association isa U.S. v 
Brimms or a Borden case, why they can go out and 
indict us for it. But they haven’t done it this 
time. [135] 

Mr. Rubin: You go out and defend on the 
ground that you are a labor union. 

Mr. Dixon: Your defense is that you are a labor 
union. At least that is what vour opening state- 
ment indicated. We feel that it is necessary there- 
fore to cover, as far as the evidence in this case is 
concerned, the extent to which that is a defense, 
and that is the onlv purpose of inserting the last 
paragraph of this Instruction No. 5, because other- 
wise it would be wholly an incomplete instruction 
on the evidence adduced here. There is still a ques- 
tion of fact for the jurv to find, what kind of an 
organization vou are and whether the members of 
the union, assuming they find that you are a labor 
union, also conclude whether vou are non-emnloyees 
or businessmen. 
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Mr. Margolis: But that is already covered. 

Mr. Dixon: We haven’t covered it. 

Mi. Margolis: You say: ‘‘If you find as a fact 
that the membership of defendant Local 36, 
IFAWA, consists of persons who stand in the re- 
lationship of employees to the fish dealers, I charge 
you that the members of said association may join 
together * * *’? You have already said that. 

Mr. Rubin: Suppose you contend that the crew 
meimnbers are employees of the boat owners. Then 
where does that leave us under that instruction? 

Mr. Margolis: We are not making any such 
contention. [136] 

Mr. Rubin: Will you disavow it before the jury ? 
That might solve the question. We have to just 
anticipate what you fellows are going to argue in 
your defense, that is all. 

Mr. Margolis: Our position is that the boat 
owners and the boat owners and the boat pullers 
are in exactly the same relationship to the market 
dealers. 

Mr. Rubin: To the market dealers, but how 
about the relationship to each other? 

Mr. Margolis: There are some differences in 
their relationship, obviously, but we are only con- 
cerned with their relationship with the dealers. But 
this says, ‘If you find as a matter of fact that the 
membership of defendant Local 36 IFAWA, con- 
sists of persons who stand in the relationship of 
employees.’’ Now if you are going to add another 
charge on verticle combinations, then you would 
have to amend the indictment. 
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Mr. Rubin: No. It all depends on whether you 
contend that is a defense. 

Mr. Kenny: The jury could take that one para- 
graph and decide the case on it. They could rule 
in our favor on every other thing and say, ‘‘Look 
here, the judge said if boat pullers and boat owners 
are in combination it is an illegal combination.’’ 

The Court: The question here is whether or not 
under the evidence in this case that boat puller is 
an independent businessman. [137] 

Mr. Rubin: I think that is right. 

The Court: That is the question. 

Mr. Rubin: And we need that instruction, un- 
less they will disavow the fact that there is no other 
relationship between the puller and the owner. They 
might say, ‘‘well, the boat puller is an employee of 
the boat owner, therefore the boat puller has a right 
to do these things which gives arise to a labor 
dispute.”’ 

Mr. Kenny: There is no privity that arises be- 
tween the boat puller and the fish dealer by virtue 
of his relation with the boat owner. That privity 
exists on a parity with the boat owner’s privity. 

Mr. Rubin: You and your associate are apart 
on that then. 

Mr. Margolis: No, I said exactly the same thing. 

Mr. Rubin: I misunderstood Judge Kenny then. 

Mr. Dixon: We feel, your Honor, as I said, that 
this is an instruction on an affirmative defense. 
That, is the first and obvious point that. we want 
to make. If it is an affirmative defense Bis Ok 
course directed to the evidence in this case and 
nothing else. 
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Now the evidence in this case already in and 
not in ‘dispute I think indicates that 54 per cent 
of these people or more own and operate boats on 
their own account. The balance [138] of the mem- 
bership consider themselves as being employees of 
somebody. All they say is ‘‘employees.’’ 

Now under the previous portion of this instruc- 
tion I think they would be entitled to argue that 
this is a labor union composed in part at least of 
employees, of somebody, presumably they can then 
argue they are employees of the dealers, and then 
the whole instruction about a labor dispute would 
come into play and the government would be left 
without any answer to it unless this portion of the 
situation, where you have a combination of em- 
ployers and employees, so-called, in the same group, 
or same conspiracy, would be applicable. 

Mr. Margolis: Maybe vou indicted these people 
for the wrong thing. 

My, Dixon: No, this is an affirmative defense. 

Mr. Margolis: lLet’s knock this affirmative de- 
fense thing in the head. They have alleged posi- 
tively as part of their indictment that the people 
are not employees, that they do no bargain col- 
lectively, that they do not market collectively, and 
they felt if necessary to make it part of their in- 
dictment. They themselves have taken the burden 
upon themselves to prove it. 

Mr. Dixon: And you say they aren’t employees. 

Mr. Margolis: That doesn’t make it an affirma- 
tive defense. It is part of this indictment. 
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Mr. Dixon: The jury is entitled to have the 
benefit of [139] the full statement of the law cov- 
ering any situation that may be disclosed by the 
evidence with reference to labor unions, if that 1s 
one of your defenses. 

Mr. Margolis: Even though it covers a charge 
not involved in the indictment? 

Mr. Rubin: It is not a charge. 

Mr. Dixon: We didn’t charge you with being 
a cooperative, and you have an instruction on that. 

Mr. Margolis: But you said we weren’t a co- 
operative. 

Mr. Dixon: We allege the fact as set forth. 

The Court: The long and short of this para- 
graph here is what I said a while ago, isn’t it, that 
the position of the government is that they are not 
employees because they go out and eateh fish and 
sell the fish for what they can, and the position of 
the defendants is that they are labor, not neces- 
sarily that they are employees but that they are 
labor and exempt under the act, because the wages 
that they get they get from the fish that they catch. 
That was a very unclear statement, and if you know 
what I am talking about, that will be something. 

Mr. Rubin: The whole thing resolves itself—we 
have no way of knowing how they are going to 
argue these facts so we have to anticipate their 
argument. 

The Court: IJ understand. 

Mr. Rubin: Now if they are not going to argue 
the question of employee relationship between the 
boat owner and boat puller, I don’t think we need 
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this paragraph either. If they are, we need it and 
we are entitled to it. That is our position. 

Mr. Kenny: I think we can assure counsel we 
are not going to argue that. We are not going to 
argue that the boat owner is the employer of the 
boat puller or conversely, that the boat puller is 
the employee of the boat owner. 

Mr. Rubin: Or that there is any labor dispute 
between them? 

Mr. Kenny: Or that there is any dispute be- 
tween them. Conversely, we show that they are 
all literally in the same boat. 

Mr. Dixon: What about a labor dispute between 
those people who regard themselves as employees 
of somebody, and the fish dealers ? 

Mr. Kenny: We will argue that all of them are. 

Mr. Dixon: Then we submit we should have this 
instruction to cover that possibility. Let the jury 
decide whether they are or are not. 

Mr. Kenny: This will give the jury an entirely 
new theory to rule against the defendants. It would 
be isolated from everything else and be made the 
basis for a verdict. 

Mr. Rubin: TI don’t think so. 

Mr. Dixon: If they find, as stated here, yes, I 
agree [141] with you; but they have to make a 
finding of fact before they can find your clients 
guilty. 

Mr. Kenny: What you have alleged here is 
absolutely true, that this union includes boat pullers 
and boat owners. 

Mr. Rubin: Then that makes it an illegal com- 
bination. 
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Mr. Kenny: ‘hat is right. 

Mr. Rubin: That deprives you of the defense 
of a labor dispute. That is our point. 

Mr. Kenny: Of course that is something else. 
We say it is simply not the law and it is a per- 
version of the Brimms and Allen Bradley doctrine 
and something entirely new that has not been urged 
in the indictment. 

Mr. Dixon: If the Court please, I think it could 
be put this way rather simply: If you have a labor 


union which is composed of employees 

The Court: Let me write something down. As- 
sume that I omitted the last paragraph, about which 
you are complaining, but add on line 14 on the first 
page of the instruction, immediately following what 
is not a labor union, the following: ‘‘In this con- 
nection it is not contended by the defendants that 
any of the defendants have the relationship of em- 
ployee and employer to any other defendant’’? 

Mr. Rubin: Of course if you related it to the 
defendants, if your Honor please, that wouldn't 
apply. You would have to relate it to the members 
of the union because obviously [142] Mr. Zafran 
is an employee of Local 36. It wouldn’t refer to 
the defendants, it would refer to members of: Local 
36. I think that is what you have reference to. 

The Court: Yes. In other words, what I am 
trying to get around is your idea that the fellow 
who fishes on a share of the lay is an employee of 
the fellow who has the boat. That dispute isn’t here. 

Mr. Dixon: That is right. 

Mr. Kenny: That is right. 
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Mr. Dixon: You might have it though, and I 
think properly so. They might under certain facts 
have such a dispute. It is not in this case, how- 
ever. 

The Court: That dispute is not here. 

Mr. Dixon: No. 

My. Rubin: That might suffice, if the further 
statement were made that it is not contended that 
there is any different relationship between the boat 
owner and boat puller, on the one hand, and the 
devier on the other. 

Mr. Kenny: Wait a minute. Now you are get- 
ting off into something else. 

Mr. Rubin: No. What you are saying is that 
the boat owner and boat puller, you stated before, 
occupy the same relationship to the dealer under 
your contention. 

Mr. Kenny: ‘hat is right. 

Mr. Rubin: I think if that is added that would 
suffice. [143] 

Mr. Margolis: I think the thing that should be 
put in there is that it is the contention of the de- 
fendants that the boat puller and the boat owner 
stand in the same relationship to the dealer. 

The Court: Stand in the same relationship to 
the dealer regardless ? 

Mr. Kenny: Relationship between themselves. 

Mr. Rubin: If that is added to the judge’s state- 
ment, [ think that will do it. Then that would take 
of the relationship to each other and the relation- 
ship as among themselves with the dealers. It would 
make them all employees or all independent busi- 
nessmen. That is about the effect of it. 
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The Court: That is right. I think either all 
of the defendants should be acquitted because they 
come under Section 6 of the Clayton Act, or none 
of them should. 

Mr. Rubin: That is right. 

Mr. Margolis: That isn’t necessarily right, for 


this reason: 

The Court: That is absolutely correct. 

Mr. Margolis: In spite of the fact that I have 
made my point, let’s assume that the Jury were to 
find that certain of the defendants are not inde- 
pendent businessmen as charged in the _ indict- 
‘ment—— 

The Court: Then they have to find them all not 
guilty. 

Mr. Rubin: Pardon me, the defendants or the 
members, which? [144] 

Mr. Margolis: Let me finish. 

Let’s assume that the jury finds—the point is 
that this indictment charges a combination of busi- 
nessmen. If this is any other kind of a combina- 
tion except a combination of businessmen, they may 
have violated the law in sixty-six thousand other 
ways but the indictment has not been established. 

Mr. Rubin: That is a question of defense again. 

Mr. Margolis: I am not talking about defenses. 
The point is, one of the things that is charged is 
that this association is a combination of business- 
men. Now they could have been charged as a com- 
bination of businessmen plus employees. They could 
have been charged, and you might have had another 
good count. But that wasn’t charged. Now if it 
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is established—it is just as if they had proved that 
they were guilty of murder under an indictment 
which charges them with a violation of the antitrust 
laws—they are charged here as an association of 
businessmen and unless they prove that they are 
an association of businessmen, it is Just too bad. 

Mr. Dixon: Not at all, your Honor. I think that 
is not the law. 

Mr. Rubin: And that is precisely the reason for 
that paragraph, because you are contending that 
part of these people may be somebody’s employees 
and we say even if it is so it 1s illegal. 

Mr. Dixon: ‘This is a conspiracy charge and one 
of your defenses is that you have a right to con- 
spire, and your argument and contention is that 
you have a right to conspire because you are la- 
borers and that this is a labor union, and for that 
reason you have a right to do the things charged 
in the indictment. 

Now it is one of the questions of fact for the jury 
to decide, whether or not you are a Jabor union 
and, if you are a labor union, what protection if 
any you have from the law or under the law for 
doing the things charged in the indictment. 

Now this instruction covers the situation where 
the labor union is involved, and there is a labor 
dispute involved, and the action must be justified 
under those circumstances by the defendants and 
the union. And don’t forget that the union is also 
indicted here. 

Now this instruction that you complain of, or 
that portion of the instruction which you complain 
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of, deals with the situation where the union itself 
or its membership is composed of independent 
businessmen as well as employees, and it is for the 
jury to decide. And it is one of the things I un- 
derstand you are going to argue, whether they are 
employees or laborers or what they are. [146] 

Now if you are going to argue that point, then 
I think the government is entitled to an instruc- 
tion covering a possibility, based on the evidence 
in this case where the evidence shows that some 
of your cards say self-employed and others say 
employed, which latter designation would clearly 
to the jury at least indicate an employer-employee 
relationship with somebody. 

Mr. Margolis: Let’s assume that a defendant 
were charged with obtaining property by fraud and 
deceit. He comes in and proves, as his defense, that 
he stole that property. He just went in and stole it. 
There was no fraud, no deceit involved at all. He 
could not be convicted under a eomplaint or an 
indictment charging him with obtaining property 
by fraud and deceit for having stolen that prop- 
erty. 

The Court: They have limited that so that it 
is just plain larceny now. 

Mr. Margolis: I know, but I am just giving 
that as an example, that you may have a defense 
to a particular charge which very defense proves 
you guilty of another crime, and yet it is a good 
defense to the particular charge with which you 
are charged. 
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Mr. Rubin: ‘There is only one crime here. 

Mr. Margolis: Let me finish. 

Now here either they are guilty of the combina- 
tion, of the type of combination which is charged 
in this indictment, [147] or they are not guilty at 
all. One of their defenses mav be that they have 
a different and entirely different type of organi- 
zation, that is itself illegal—we will concede that 
for the purpose of argument—but if it isn’t the 
kind of combination charged in the indictment then 
there can be no conviction under this indictment. 

Now what they are saying here, in effect, is that 
you must find them guilty whether it is the kind 
of a combination charged in the indictment, i.e., a 
combination of businessmen, or an entirely different 
kind of combination which is not charged in the 
indictment, a vertical combination of businessmen 
and workers. 

Mr. Rubin: You are absolutely right. They cer- 
tainly would be because they are not charged with 
the crime of being independent businessmen, they 
are charged with the crime of conspiracy, and it 
doesn’t make anv difference whether they are in- 
dependent businessmen or it is a vertical combina- 
tion. 

Mr. Margolis: A combination of independent 
businessmen. 

Mr. Rubin: That is not the charging paragraph. 
It deseribes them, that is all. Suppose vou charged 
a& man as a white man with murder and he turned 
out to be a colored man, he would still be guilty. 

Mr. Margolis: But who is charged with a com- 
bination here ? 
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My. Dixon: The defendants named herein, of 
which the union is one. [148] 

The Comt: I keep listening to you discussing 
this and you keep talking about all the members of 
the union. We only have 16 defendants here. 

Mr. Dixon: But the union is also indicted. 

The Court: I know, but not all the members of 
the union. It says here, ‘‘If you find as a fact that 
the membership of defendant Local 36 * * * is a 
labor union.’’ I do not define a labor union here. 

Mr. Dixon: That is right. That will have to be 
defined, that portion of it. 

The Court: Let us take it word for word. 

“Tf you find as a fact’’—we will leave that much 
in—‘‘that the defendant association is a labor union 
as previously defined’’—strike out ‘‘as previously 
defined’’—‘‘and if you further find that the mem- 
bers of said union also include non-employees or 
businessmen who are self-employed’’—that is very 
confusing, or J am confused. 

Mr. Dixon: I think the difficulty, your Honor, 
arises from the fact that we have stricken from the 
instruction the definition of labor union so that 
there is no form now to determine that. 

The Court: I think I have set that forth: ‘‘If 
you find as a fact that the membership of defend- 
ant Local 36, IFAWA, consists of persons who 
stand in the relationship of employees [149] to the 
fish dealers * * *”’ 

Mr. Dixon: Would not be a labor union. It is 
a negative definition. In other words, it doesn’t 
tell them what. a labor union may be. 
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The Court: Suppose we said, beginning on line 
9, “Tf you find that the members of Local 36 inchide 
non-employees or businessmen who are self-em- 
ployed or engaged in the business of catching and 
selling fish on their own account * * *”’ 

T still think that the matter can be solved by one 
short instruction which somebody ought to be able 
to couch to the general effect that all the defendants 
are in the same boat. I think they are. They either 
are or they are not. That is, so far as this instruc- 
tion is concerned, and so far as this is concerned 
with the defendants. 

Mr. Dixon: You see, the Clayton Act uses the 
word ‘‘Norris-LaGuardia <Act,’’ ‘‘legitimate labor 
objective,’ ‘‘labor union,’’ ete., and that is why 
it makes it so difficult. Frankly we spent consider- 
able time on this. It was quite a job to work this 
thing out. It isn’t perfect by a long way. 

How about something like this: The members of 
the defendant association include non-employees or 
businessmen who are self-employed, and so forth, 
as well as employees? 

The Court: It is immaterial in considering this 
whether the defendants are guilty ov not guilty. 

Mr. Dixon: Any defendants whom you find are 
engaged in [150] such a combination, or combined 
with independent businessmen. In other words, you 
have in this case the matter of price-fixing. 

Mi. Rubin: Maybe we can do it this way: Take 
out everything up to the word ‘‘defined”’ so that 
it reads: ‘‘If you find that the members of defend- 
ant Local 36 include non-employees or businessmen 
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who are self-employed,”’ ete., ‘‘I charge you that 
the members of a labor union cannot in the same 
organization combine with independent business- 
men.’’ I think that ought to do it. 

Mr. Dixon: ‘‘and thereafter engage in any ac- 
tivity or conduct in combination with such inde- 
pendent businessmen which has as its purpose the 
fixing of prices of fish.”’ 

Mr. Rubin: That is right. 

My. Dixon: I think it would be all right from 
there on. 

Mr. Rubin: Strike out everything up to ‘‘and”’ 
so that it says, ‘‘If you find that the members of 
defendant Local 36 include non-employees ‘or busi- 
nessmen who are self-employed or who are engaged 
in the business of catching fish, I charge you that 
the members of an organization cannot in or out- 
side their organization combine with.’’ How dees 
that sound ? 

The Court: How would this be: ‘‘In connection 
with vour consideration of this phase of the matter, 
it is immaterial whether or not any of the defend- 
ants owned or operated his own boat or fished for 
a share of the lay. The matter of [151] whether 
or not the defendants come under Section 6 of the 
Clayton Act is to be determined by the relationship 
of the defendants to the fish dealers and not to one 
another.’’ 

Mr. Rubin: That limits it only to the defendants, 
whereas the indictment refers to all the members 
of the union. 

Mr. Dixon: The union is indicted here too. 
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The Court: It is still a defendant and it does 
not make any difference about the other member- 
ship in the union. The defendant Local 36 may have 
some employees who are deck hands, scrubbers, 
cooks, water boys, and so forth, but if they did com- 
bine and conspire as you alleged here to control the 
price of fish then they are guilty, so it makes no 
difference as to what their whole membership was. 

Mr. Rubin: Except that they may contend— 
that is all right if they don’t contend that they are 
employees. They may say that there is a labor dis- 
pute here in which case we will be up against 
another problem. 

The Court: That is half of what thei whole 
argument is about. They do say there is a labor 
dispute, but they say there is a labor dispute be- 
cause these defendants here are paid by the price 
of fish. 

Mr. Rubin: When you say defendants, would 
you add in that instruction, ‘‘and the members of 
defendant Local 36’’? 

The Court: In connection with your considera- 
tion of this phase of the matter, it is immaterial 
whether or not any [152] of the defendants owned 
—f would say whether a defendant instead of any 
of the—whether a defendant owned and operated 
his own boat or fished for a share of the lay. The 
matter of whether or not the defendants come under 
Section 6 of the Clayton Act is to be determined 
by the relationship of the defendants—that. is all 
of them, the union and all the members—to the fish 
dealers and not to one another. 
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Mr. Rubin: Judge, I think if I may state, f 
believe that would be misleading because the jury 
is then going to consider each individual defendant, 
just those that we have indicted here. 

For example, Mr. Kibre, as business agent, has 
no relationship to the picture we have been draw- 
ing here at all. 

The Court: He has a relationship to the fish 
dealers. 

Mr. Rubin: He is the business agent of a union. 
There has been no testimony at all concerning his 
relationship to the fish dealers. Actually our prob- 
lem here is, what is the relationship between the 
members. : 

The Court: Yes. There is testimony concern- 
ing his relationship to the fish dealers. That is your 
testimony. And he conceded and admitted on the 
witness stand that he was arguing with the fish 
dealers. So it isn’t a question of whether Kibre is 
employed by the union or Zafran is employed by 
the union or Joe Doakes fished on a share of the 
lay or George Knowlton owned his own boat. It 1s 
a question of what [153] the relationship was with 
the fish dealers. 

Mr. Margolis: As far as the Clayton Act is con- 
cerned. 

The Court: As far as the Clayton Act is con- 
cerned. 

Mr. Rubin: When you talk about the union, for 
example, the union is only important in this case 
because of the members of the union. Actually what 
the jury has to decide, as I understand it, is what 
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is the relationship between the members of the 
union, not necessarily just those that we have picked 
out here. We might have picked out people here 
who weren’t even fishermen but who were conspir- 
ators. The problem involved in this defense is what 
is the nature of the relationship between the mem- 
bers of the union who are to be the beneficiaries 
under this contract. So if you lump the union as 
a defendant and limit that only to the 16 people 
before this court they are going to say, ‘‘Well, Mr. 
Kibre, there is no situation there, and Mr. Zafran, 
he is the secretary-treasurer, and somebody else here 
only fished two months out of the time, we will just 
acquit all these people.’’ But the subject of the 
conspiracy was not their relationship to the dealers 
but the relationship of the people under the con- 
URAC, 

The Court: We are not talking about the sub- 
ject of the conspiracy now; we are talking about the 
contention of the defendants that they are exempt 
under Section 6 of the Clayton Act. [154] 

Mr. Margolis: That is what was wrong with this 
whole last paragraph because you are talking about 
the Clayton Act and you get into a question of the 
conspiracy. The way the judge puts it, it relates 
to the Clayton Act. 

The Court: I see here—and everybody has 
passed over this with all your objections—on the 
first page, line 14, “If you find as a fact that the 
membership of defendant Local 36, IK AWA, con- 
sists of persons who stand in the relationship of 
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employees to the fish dealers, I charge you that the 
members,’’ and so on. That is all you are concerned 
with here, it seems to me. 

Mr. Rubin: That is the defense. We want to 
get the converse. 

The Court: That the union “consists of persons 
who stand in the relationship of employees to the 
fish dealers.’? Under the Clayton Act, if they find 
that the membership of that local, that is, all of 
them, stand in that relationship of an employee to 
the fish dealer, then they can combine and conspire 
and a labor dispute exists, and so forth. 

Now I am saving here, to eliminate the idea that. 
will get over to the jury possibly, and to eliminate 
any confusion that they may be employed by some 
fellow who owns his boat, it looks to me like this 
covers it. 

Mr. Dixon: I have a suggestion here in the al- 
ternative, but I won’t make it until vour Honor is 
through. [155] 

The Court: ‘‘In connection with your consider- 
ation of this phase’’—now that would go right 
through following line 7 on the second page and 
would eliminate the last paragraph; that is, this 
whole phase starts out with the Clayton Act— 
‘‘In connection with your consideration of this 
phase of the matter, it is immaterial whether or not 
a defendant owned and operated his own boat or 
fished for a share of the lay.”’ Now that takes out 
any suggestion of possibility here that yeu are 
trying to say that they conspired with the fellow 
who worked for a fishexman and the fellow who 
owns his boat and was an independent fisherman. 
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lurther: ‘‘The matter of whether or not the de- 
fendants’’—that is the only ones we are talking 
about, and all of them here—‘‘come under Section 
6 of the Clayton Act is to be determined by the 
relationship of the defendants to the fish dealers.” 
And that is the standard we just set up back here. 

Mr. Rubin: Yes, your Honor, with one quali- 
fication, that the standard you set up in the first 
place talks about all of the members and it doesn’t 
refer to it there. 

The Court: The defendant Local 36 is a de- 
fendant. 

Mr. Rubin: Is an entity, that is correct. 

The Court: What is iain, 

Mr. Rubin: But the standard we set up before, 
which your Honor just read, talks about the mem- 
bers of Local 36, [156] which is an entirely different 
matter. There are some hundreds of members who 
occupy different relationships possibly, but here 
now it is being limited to the second paragraph just 
to those who are before the jury. That is the reason 
that. the suggestion was, if you said the individual 
defendants or the members of Local 36, then I think 
that would come closer to the true situation. You 
have two standards. The first one talks about the 
member of Local 36. Local 36 is just an associa- 
tion. It doesn’t mean anything. It is just an idea 
on paper. But when you talk about the members 
of it, as you did in the first portion of the instrue- 
tion, then I think we come closer to the true picture. 

Mr. Margolis: We are to a point where we are 
indicting ideas. 


